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The present work is not of a speculative character, nor does it 
in any way discuss the principles upon which laws should be 
founded. Its sole object is to lay before the student the most 

general of those principles upon which the laws of all countiies 
in fact more or less depend. 

The importance to students of English law of some acquaintance 
with the principles of Roman jurisprudence is no longer insisted 
upon by a few, but is recognised by the minority of the leading 
men of the day. The appearance, therefore, for the first time, of 

nil Eimlisli translation <»f tlio best summarv of the eleiiieiitarv 
principles of Roman law wliich has ever appeared scarcely requires 
apology. Nevertheless, an explanation of the more immediate 
objects which the translator has had in view seems requisite, as 
well to prevent disappointment on the part of the reader, as to 
justify the translator in the course he has adopted. 

Wlioevcr rt'Hccts for a inoimiit upon the present condiliitii of 
English hiw, and upon the enormous quantity of the materials 
from which alone a useful knowledge of its actual state is ob- 
tainable, cannot fail to see that no person who has to master them 
• will have time at his command seriously to study the details of 

the Roman, or any other system of jurisprudence. Such a study 
is itself sufficient to engi'oss tlie whole time and attention of any 
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person, even if he be endowed witli more tJiiin ordinary cajiacity. 
On the other hand, it is highly desirable, and perfec tly feasible, 
for him who makes it the Berious business of his life to study 
and practise, any particular system of law» to possess as 
part of his general education a knowledge of the leading princi- 
ples of other systems, and espedally of the Boman, the basis of 
them all. 

To an English barrister knowledge of tliis kind is, no doubt, 
rather indirectly than directly useful, althou^^ its- direct use is 
probably greater than is ordinarily supposed. Indirectly, the 
greatest advantf^e to be derived from a study of the Roman law, 

and of tlie works of continental jurists, ap])ears to the writer to be 
the n< «iiiiNition of a habit of classiticution, and conseciucntly of 
duly appn'( i:itiii{x points of resemblance and of difference. The 
great skill with which many of the writers on Roman law have 
combined and systematised the immeihodically arranged contents 
of the Corptu Juris CivtUs contrasts in a striking manner with the 
defective arrangement observable in the works first placed in the 
hands of an English student. This observation is not intended to 
imply that there is no weli-arnuigcd Enghsh law book, but only 
that there is no work in which due attention is paid to the 
distinction between the general and the particular, and in which 
the great principles of our jurisprudence are so brought together 
that the more simple precede the more complex, and the most nearly 
related stnnd closer to each other than to the more distantly 
allied. This is the more to be regietted, as from tlie gi'eat 
subdivision of labour characteristic of our own system, a student 
is only too likely to be bewildered by the acquisition of particular 
facts which he is wholly unable to systematise. 

Of all the works which have a])peared upon the Roman law, 
there is none of more universally admitted excellence thiui tliat of 
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whieh a portion is here translated. In order that its merits may 
not be deemed too liighly appreciated by one who may be con- 
sidered 9n interested witness, the writer transcribes the opinion 

of Mr. Oeoi^ Lod^, thim whom no person in this comitry 
commands or is entitled to nKJie respect upon sucli matters. 
** The two works," says he, in an introductory lecture to a course 
on jurisprudence and the civil law, which I shall chiefly use for 
my purpose, are the ' System des hentigen Bdmischen Bechts,' 
an unfinished work by Sayigny, 5 vols., 8yo, and the ' System des 
Pandekten Rechts ' of Thibaut. It is nothing extravagant, when 
I say, that any pniise which coidd be bestowed on tliese two works 
by any man the most competent to judge would not be exaggerated. 
They are characterised by a soundness of knowledge, clearness of 
ei^nression, perspicuity of arrangem^t, and a subtlety and depth of 
thought that have seldom been equalled by any writer on the subject 
and cannot be surpassed. The reader is never bewildered with 
useless distinctions, or deceived by specious generalities, which so 
often mean notliing ; everything lias a definite object, and while 
tlie mind is filled with knowledge it is prompted to activity and 
fertilised with suggestions. The general is never conceived 
without am adaptation to the particular, and the particular is 
always in its proper place, subordinate to the generaL"" 

The translation is from tlie text of tlie nintli Gennan edition, 
published after the author's death, and edited by Dr. Buchholtz. 
The arrangement is that of the same edition, except that §§ 80a, 
BOh, 80c, 117a, 1176, 117c, 117<I, which by the German editor 
were placed elsewhere are brought back by the transhitor to 
the position in which the author left them. The greatest care has 
been taken to render the author's meaning truly, and where this 
has appeared doubtful Thibaut's own essays and the references 

* 2W9 IH$eoune9 detitend in the Middle Temple Hall, by OMigo Long. 
Loodcni : Koight, 1847, pp. 40, 41. 
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in the notes liave, when possible, been sedulously compared. It is 
nevertheless felt, that, owing to the exceeding brevity of the 
author s style and the great compression of his matter, l^s exact 
meaning may not have been everywhere apprehended ; such 
occurrences however it is hoped are rare, and for them the 
translator throws himself upon the indulgence of the public, in 
the full assurance that they will not impute them to any dispo* 
sition on liis part to slur ovei* the difficulties he may have had to 
encounter. 

The notes and references at the foot of the body of the work are 
all (with two or three obvious exceptions marked with an asterisk) 

taken from the Otii German Edition, and whilst for any variation 
between the ncttcs in that edition and tliose in the present trnns- 
latiuu the translator is alone reBi)ousible, he does not guai-autee 
the accuracy or relevancy of the references themselves. It may 
be assumed that the frequent revisions of the author and the care 
of the last German editor leave nothing to be desired on this head* 

'I'he notes and illustrations forming the appendix to tlie 
present volume ai'e intended for two puqioses, viz. ; tirst, to 
assist tlie J']nglish student in understanding the text» and second 
to enable him to compare the Boman with our own juris- 
prudence. The notes of the first dass have been translated or 
abridged finom the works referred to in each case ; the selection 
has been made mainly with a view to illustrate principles of 
general importaJice and not to explain matters wliicli, although 
mentioned or referred to in the text, are not of such a nature as 
to interest the majority of English students; nevertheless, it is 
hoped that no explanation has been omitted which is necessaxy to 
enable a person with the Corpus Jwris at his elbow readily to 
understand the text. The notes of the second class are not in- 
tended as essays on the English law, but only to serve as guides to 
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tlie student, and to enable hiiu to compare tlie most important prin- 
ciples in the body of the work with those which are recognised in 
our own jutispmdence. 

For reasons which may be gathered from tlie earlier part of 
tliis luvtaci', it has taken no little time and labour to collect the 
materials lor some of tliese notes and to arrange Uieiu in tlieir 
present shape ; but both time and hibour have been expended 
willingly, in the hope that the results may prove serviceable to 
those who, anxious to discover the most important general prin- 
ciples of our law, are at a loss where to search for them. The . 
authorities which are referred to, are such as the writer lias met 
with during liis own studies, lie does not profess to Imve succeeded 
in obtaining those best suited to his purpose, by rauisacking the 
reports from the Year-books downwards; doubtless, persons of 
greater experience and knowledge could have made a better and 
more ample selection, and upon some future occasion the nucleus 
now formed may be expanded by fm-ther labour into a systematic 
arrangement of the general principles of English Law. 

The analytical table of contents is not a translation of the 
corresponding portion of the German edition, but is wholly new, 
and has beeii framed for the express purpose of presenting to the 
eye a full outline of this portion of the author's system. The 

index also is entirely new. The aim of the translator has, ui sliort, 
been to render the i)resent volume complete in itself, and thereby 
to increase its utility not only as an introduction to the remainder 
of Thibaut's work (consisting of the Boman Law of Property, 
Obligations, Marriage, and Succession), but also as an introduc- 
tion to the study of Juiisprudence generally. 

• 

Liifcoi.N's Inn, 

ChrUtuuUf 18«>4. 



List of Wobxs to which .th« translator has himself oonstantly 
referred, and which will be found useful to students of Ciidl 

Law and Jurisprudence. 

1. A Diotionazy of Qnek and Boman Antiqaides, edited by William fibdtJi, 
Ph. D. Ixodon : Tajkr and Walton, 1842. [The aitiolea on Bonitti lawan 
front tho pen of Mp< Gooi^ I^n^«^ 

2. Kn-rtLrungcn iiber die bcstrittenston Materien dcs Iloraischou Recht« in 
/usiitzen zu Thibaut's Pandccten System 7tc aiitl. Henms«?rp:ehen von J. &• 
Braun. Stuttgart, 1831. [Eeferred to as Braan or Braun'a Krur.} 

3. Erortsnuigen cinzelner Lehron dcs Romischen Kcohts. Kin Ckmunantar 
ni der 8ten aufl. dcs Fandcktcn Kcohts von A. F. J. Thibaut. Herausgegeben 
von I>r. H. Froben. Stuttgart, 1836. [Eeferred to as Froben or Froben'a Eror.] 

4. YcnadiettbcreinadnoTlMiloderTlMoriedeaBooktaTon A.F. J.TU^^ 
Ste TBih. Auig. Jooa, 1817. 2 vola. 

d. Civilistische Abhondlungcn von A. F. J. Thibaut. Ueidelb. 1814. 

6. Lehrbuch dcs hcutigcn Romischen Rechts von Dr. F. Mukddey. 12te 
Ao^. TO Dr. K. F. JkMihirt. Qiouea, 1842. 2 toIs. 

7. Cnmit dor JnilitntionAB too O. F. PndLta. 2t0 Terb. anil. Leipsig, 
1845. 3 vols. 

8. Lcitfaden fiir Pandckten Vorlcsungen von Dr. K. A. von Vangcrow. 
Marb. u. I.oipzi<:^, 18 IS. 3 \oh. [An extremely useful work in which difficult 
questions arc very ably discussed.] 

9. System dcs heattgoi Bdmiaohon Beobta von F. C. von Savigny. BoUd, 
1840—1849. 8 vola. 

10. Explioatioa Ualotifw des Inititati do Vmtmm Jnatiaicn. Btf ¥. 
Ortoltfi. 4anw4d. Fteifl, 1847. 2 vols. 
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GENEKAL PRINCIPLES OF 

ROMAN LAW. 



PART I. 

LAWS AND JU&ISPEUDENCE CONSIDERED BY THEMSELVES. 



CHAPTER I. 

OF THE NATURE OF LAWS AND OF JURISPRUDENCE OENERALLT. 



L-POSmVE LAWS AND THEIR EFFECT. 

§ 1 

TjAWS which OIU' ju rsoii crtii C()nii)cl iinothtT to ohsorvc nrv railed 
Positive Laws {Jus in the sense of Law); tmtl tlieir efl'ect always 
consists in this, that a duty is imposed upon one person which he 
can be compelled to perfoim at the will of some other. The latter 
has a power to act (Jus in the sense of a Right) ; the former is 
imder a necessity of acting {neeenitaa, ojieium, in modem Latin 
chHgiUio, duty, obligation).* Neither this power nor this necessity 
can exist without the other ; ^ Jus et obUgatw tunt eorrelata. 

IL-JUBISPEUDEIOS. 

§ 2. 

Positive Laws, in order to be accozately understood, require to 
be represented in a scientific or systematic form, and when thus 

• Sco, for the true meaning of the term ohligatio Hugo, Civil. Mag. B. 3. 
Nr. 20. II. 5. Nr. 3. ; and of the term Jus, post 8, 34, 64. 
^ L. 7. d» amraiB legat. (33. 1 .). 

B 



Digitized by Google 



2 



JURISPRUDENCE. 



represented they constitute the science of Positive Law {Jurispru- 
dentia, sometimes also Jus). A system of Law, founded on logical 
principles, should consist of two parts ; viz., a general part in 
which the great leading ideas and principles of law are brought 
together, and a tpeeial part in which the nature of each law is 
separately examined and its application to indiyidixal cases correctly 
determined. 

This special part should he farther divided upon principles 
which lead to the most important practical results, and there can 
be no doubt that these follow from a division which has reference 

to the x>ersons upon or in whom rights are conferred or vested. 
Willi reference to these i)crsoiis, the siJecial part may be divided 
into tlu'ee great divisions, viz. : — 

1. PrBMC Law (Jus piihllcum 8. Into) or that which treats of 
the relations existing between the government and individual 
members of a given state ; 

2. Private Law (Jus privatum, sometimes called Civil Law) or 
that which treats of the relations of those individual members 
inter se ; 

8. Intebnational Law (Jim genHum in the modem sense) or 
tiiat which treats of the relations existing between a government 
with its people and strangers. 

Public Law must be further subdivided into 

Constitutional Law {Jils puhUeum in a narrow sense), con- 
sisting of such public laws as are binding on the Sovereign, and 

Admixistra I ivi. Law, consisting of such public laws as proceed 
from tlie mere exercise of the lawpivin^ power. To the last 
belong Criminal Law, laws relating to Public Finance and those 
relating to Police. 

Laws relating to Civil Process and those relating to Status 
famili<e belong partly to Administrative, partly to Private Law. 
For those laws which relate to Civil Process certainly treat of the 
relations of the individual members of a given state inter se, and 
also of those which exist between such members and the Sovereign, 
here represented by his Judges. On the other hand, the law relat- 
ing to Ouardianahip is nothing but part of the law of Police, whilst 
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the law relating to Parental AuthorUjf, so closely allied to that 
relathig to Guardiaiisliip, is treated even in Justinian's collections 
almost as if it concemed parents and their children alone. 

§ a. 

In conformity with the present rules of our Universities, the 
teacher of Roman Law^ must leave to others the task of inves- 
tigatiug most of the above branches of Jurisprudence and confine 
himself to the general principles and their special application to 
private law, the laws of Guardianship, and of Parental Authority. 

i*- 

The most important branch of Roman Jiuisprudence is by 
many supposed to be what is culled Private Law, and to its 
principles, in their opinion, a f^eneral introduction oufjlit to be 
confined. But tlie gi'eatcst portion of Roman law, as applied in 
modem times, consists of general principles only, and but a small 
portion of it is composed of pure Private law. For not only are 
the principles developed in the present work useful for the 
understanding of every other special branch of the law, but they 
are essential to the complete knowledge of the doctrines respecting 
Contracts, Property, Easements, and Fledges; and this is true 
whether in applying these doctrines we have to consider the 
relations existing between the individual members themselves of a 
state, or those existing between them and the sovereign of the 
same state, or, lastly, those existing between one state and another. 
The laws of succession, and of parental authority, may fairly be 
considered as branches of PrivHte law, but the laws which relate 
t(> Guardiansliip are, undoubtedl}', most closely allied to tlie Law 
of Police. 

t Zhibant'i Syitim. 

§ 5. 

Whoever has had to teach beginners any developed historical 
science must have found himself compelled to abandon the plan 

' B€«> upon this subject £. F. Vogel &ber die Bestandtheile doa Pandekten- 
rechts. Leipzig 183L 8. 

> 2 
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of procedure dictated by strict logical principles, and so to ai'range 
his matter that that wliich is first treated of may render what 
follows as intelligible as possible. From considerations such as 
these, and no others, tlie autlior has * been induced to divide the 
present work into four books, of which 

■ • • 

JhB fint tionteins tilio General Principlet. 

second „ JjKW ot Status. 
„ third „ „ Obligations. 

„ fourth „ Ileal Property and of SaooessioB. 

The doctrines relating to jirescription are contjiined in an 
appendix, both because they can only be miderstood after a know- 
ledge of all tlie above subjects has been acquired, and because a 
separation of these doctrines and distiibution of them amongst 
the body of the work can only lead to confusion and to superficial 
attainments.*' 

§6. 

The Romans cannot be said to have done much towards sys- 
tematising law. In their division of law into Ju$ sacrum, pvbUeum 
and privatvm,^ or pnbUeum and privatum,^ so confused was the 
most important notion of all, namely, that of their Jus pMievrnt 
which is merely directed to the public welfare, that very many 
doctrines deemed in modern tinu s to belonfj to the division of 
private law,** can be referred to tlie otlier Roman ilivision ; yet, 
in this matter the most accurate discrimination was requisite in 
consequence of the im]i(»rtant principle, that the public law caonot 
be altered at the will of private individuals^ 

* «: hi tli» 8tii edition, from whieh this $ ii traaflkted. 

* NotwitiiiteiidiBg the laat linei of the text, the learned editor of the ninth 

edition broke up the Appendix on Prescription, and placed a at portion of it 
amongst the General Priiifiplis, and the rest of it elscwhcTi- in tlio bulk of the 
work, tio much of thia branch oi the law as can bo imdcrstood without a 
knowledge of the oonteiiteof the seoondond inbseqnent booke of the original 
syvtem, win be found hi the preaeat translation. Trana. 

* Quintilianus inst. orat. II. 4. Ausonius Idyll. XI. 61. 

' Livius TII. :M. Plinius cpist. I. 22. L. 1. § 2. de iust. et iure (I, 1), 
H&nsel Uondbuoh der lustitutionen lid. 1. Loipz. 1K42. p. 188 — 198.^ 

* Burduurdi OnuidsQge dee RoohtaiTateins der Bdmer. Bonn 1822. 
» L. 38. de paot. (2. 14.) L. 6. f 7. de admui. tutor. (26. 7.) 
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Those works of the Romans in which a sort of attempt at a 
system is made are not worthy of imitation. Their endeavours 

to generalise are very feeble,' and tlie order of the Piiiuleets (which, 
with some tnHiiij,' exceptions, is followed in the Code), is so faulty 
tliat the arnuigement of the Institutes, l)Hd as it is, is com- 
paratively excellent. Kven if we admit that the Pandects were 
arranged to suit the convenience of judges, still everything in 
them is most immetliodically put together,'' and the matter is not 
mended by being told that the order was nearly tlie same as in 
the Preetor's Edict, and was borrowed from the Twelve Tables, or 
had reference to the old Legii oeHoneiA 

The arrangement of the Institutes is, for beginners, tolerablj 
good,"> and being adapted to the Roman definition of Jarispradence,** 
is not altogether iUogicai Bat even granting that the Jurist has 
to take everything into account in every matter, and therefore to 
bear in mind all the doctrines relating to the subjects of rights 
(Jia peraomrumX and all the doctrines relating to that which is 
not the subject of any right (Jus renivi), and Inis moreover correctly 
to apply both of these {Jua actiomim), still if rights and duties 
are looked upon as the gi"eat objects of law, it is logically incon-ect 
to treat that which is of most importance, as if it were only of 
secondary consideration, and to discuss the doctrines relating to 
rights and duties ns incidental to those relating to incorporeal tilings, 
and to make a third principal division of the law relating to actions, 
which in reality is a branch of that relating to things.^ It is at 

' Bee the first titles in the Institutes and Digest, and the attempt at generali- 
sation which is often most successful when it comes last, in Dig. L. 8. T. 4, 
L. 30. 31. 32. anrl f'.Kl. L. 3. T. 38. L. 6. T. 43. 69. L. 7.T. 15. 30. 
iJouclli oouuueut. L. 1. c. 1. 

> This opinion is entertahied by HefR»r im BheinJaehni Ifnaeam 1. Ihig. 
1. Hft. Nr. 2. 

■ A. F. Schilling Institutionen B. 2. Leipz. 1837. § 2. appx. 

• Given in L. 10. § 2. de iust. et iure (1. 1.) It has been much observed upon. 
Brisaomi antiqu. L. 14. o. 16. Thibaut Vers. 2. B, 6—8. Weloker Seeht*-, 
Staats- nnd Oeeetigttbimgslehre. Stnt^. 18S9. p. 612—518. 

• With regard to the Institutes of Justinian and Gains, I unhesitatingly 
retain the opinions fnmiorly held by mo, and which have been also defended by 
others. They have, however, again been attacked by Hugo civ. Mag. B. 4. 
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any rate indisputable tliat tliose principles which pervade every 
branc'li of Jurispnidenoe should be at the outset brought together, 
and what is in German treatises commonly called the General Part, 
should consequently contain such explanations of the elementary 
notions of Positive law, Bights and Duties, as may be requisite 
for the thorou^ understanding of more special matters. 

Nr. 1. 0. B. 5. Nr. 15. W. G. Nr. 1 '>. Tlic reproach of olwthiacjr IB oertainly 
deserved by one of lu. Sec Savigay System B. 1. § 59. 
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CHAPTER II. 

OF LAWS WITH REFERENCE TO THEIR SOURCEa 

I.-Of SATTJRAL LAW AHD IIS LSQAL FO&CS. 
L Ju ]iatiiia]e» 
§7. 

With respect to the sources of Law the Boiiians had the 
following notions: every individual member of a political 
community is, as an animal, subject to the laws of Instinct; 
as a human being, to those which are dictated by the reason of 
mankind; and, lastly, as an individual member of a political 
community, to those laws which are sanctioned by the sovereip^ 
powers of that community. Tlifse three sorts of laws are 
respectively designated by the Romans jnx ihifttrah',^ jitx (jciitiinn, 
sometimes also jus nafurale,^ and jus ririh\ in its most extensive 
sense/ Tlie proper source of this jus gentium is wliat in modem 
times 1^ called the moral sense, or the natural feeling of 
justit e ; this, together with the moral notions at the time common 
to all nations, the Romans were not backward in recognising as 
authority, although they did not feel themselves compelled to 
found Hheirjvs genttum wholly upon it* The juB gentium of the 

» pr. T. dc jaro natur. (I. 2.) L. 1. § 3. ilc iust. et iar. (1. 1.) 
Cicero pro Sextio c. 42. 11. § 1. 11. I. de ror. div. (2. 1.) Theophilas 
L. 1. T. 2. pr. L. 11. dc iust. et iur. (1. 1.) L. 2. 3. 4. de rer. div. (I. 8.) 
L. 4. ^ 2. do grad. (38. 10.) L. 32. do R. I. (M. 17.) Savigny System B. 1. 
Beilage I. 

' L. 6. pr. do iust. et iar. (1. 1.) In a narrower sense Jux cirile moans the 
law peculiar to the Roman State. L. 1. pr. do A. R. D. (41. 1.) Sometimes it 
ia opposed to jtu honorarium v. prcetorium. L. 7. de iust. et iur. (1. 1.) 
SonietinieB it meaiw fliat whioh is fixed by the inUrpr^Uo prudtnUum, L. 2. 
§ 5. 12. de 0. 1. (1. 2.) ; and lastly it is opposed to erimiiMl law. Tit. C. 
quando civilis actio (9, 31.). 

* Cicero de inventione II. 22. Ooius I. 18i>. L. 6. 11. de iust. et iur. (1. 1.) 
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Itomans, being dependent eutii'ely iii)<>n nntural feeling, did not 
rest upon any abstract princii)le. 'I'liey did, however, recognise 
many principles as general rules, particularly the principle, that 
by the natural law all agreements should be observed,' and that, in 
the absence of any special rig^it, no one ought to enrich himself to 
the damage or firom the properly of another." 

The ju8 civile, or, in the language of modem writers, jut 
poaitivmn, has every possible civil effect, and, whether based on 
the principles of natural law or not (ju$ poiUivum mirtttm, et 
mertm)t can be taken advantage of as well by action as by plea 
(exeeptio). The jus gentium, as a general rule, can be taken 
advantage of only hy way of defence and only those duties mth 
their correlative riglits which can be enforced by an action founded 
on the jus cirih' are, strictly speaking, ohH/jdtioncii,)' although this 
term iiicliules siich duties as arc enforceable hy action by the 
practice of the Roman Courts, e.g. the duty which arises in case 
of an improper accpiisition of property to the damage of another.' 

The German courts, following the Canon Law, hold that the 
performance of a duty arising merely from natural law can be 
enforced by an equitable action {actio in factum, imploratio officii 
judicia),^ and that such duties, like those founded on positive law, 

ThcophUus L. 1. T. 2. pr. Puohta Gewohnheiter 1. Bd. 1-^. Abo in his 
dunrai der lastitatimiMi B. 1. M7. 8m ^oniru, ShlneBiia Bbeia. Hub. 1. 
B. 1—50., and hi hiB YerauBdhten SehriflMi B. 1. Nr. 9. 

• L. 1. pr. de pact (2. 14.). 

" L. 17. M. do inst. act. (14. 3.) L. 6. $ 2. de iuro dot. (23. 3.) L. 206. 
de It. I. (50. 17.) cap. 48. de 11. I. in 6. (5. 13.). W. 6ell Versuche 1. B. 
Nr. 1. See fkirther, § 8. A Weiike BMhtdezikoii B. 1. 925. 

• L. 10. 178. 4 3. de V. & (M. 16.). A. F. E. Lelio^ quid lit obligatio 
naturolis cx sententia Romanonun. Ix)van. 1826. p. 37 — 42. 00—71. Sec 
contra Web. r v. d. naturl. Verb. § 4;i— 47. 51. 55. 88. IK). Compare Unter- 
holzner die Lehre \on dtn Sehuldvcrhaltnissen B. 1. Loipz. 1840, § G — d. 

' pr. I. de obligat. (3. 13.). 

« See S 7, note u and L. 1». de doio (4. 8.) L. 23. $ 4. 6, de B. Y. («. 1.) 

I.. 1. § 2. L. 2. 3. pr. oommod. (13. 6.) L. 12. § 1. de distract pignor. (20. 6.) 
L. 14. § 1. de rcb. auct. iudic. (42. 5.). S ll 32— ubi sup. 

• C'up. 6. X. de iudic. (2. 1.) Weber Ikitrago 2. fc>t. G. K. IUkIct 
AbbandlungiDii. Oiess. 1833. Nr. 6. Sec j)o*l, § 73. 



Digitized by Google 



NATURAL LAW. 



9 



are enforceable to their full extent (vficax), and are only to be 
held limited {re*tneta) or wholly invalid (deaenteea, repro6ato), when 
limited or destroyed by positive law. The degree, consequently, 
to whieh a dnty founded entirely on natoial law is to be limited 
must depend upon the precepts of positive law,^ and if such a duty 
be thereby totaUy destroyed, it must be treated as wholly without 
eflfect* But even in this case such a new state of circumstances 
may arise from a performance of the duty with ftill knowledge of 
all the facts as may be suflScient to prevent the recovery buck of 
what may have been given in fulfilment of it.** 

8. Koral and Satmal Law. 

It is a conmion modem opinion that the moral law leaves every 
thing to conscience, and that therefore a judge should take no 
notice of moral duties, unless they be also recognised by positive 
law.* The Bomans, however, did not see the subtie distinction 
drawn by later pliilosophers between moral law and natural law, 
and held every duty imposed by the prevftilinf: notions of morality, 
sense of honour, and propriety, to be ii dchituin nddnale, enforce- 
able by way of defence (exceptio)J In this view are to be 
regarded their three pricrepta juris ; hoiieste virf\ alterum non 
lade, 8unm cuique trihuc,'^ precepts which can hardly ser\'e as tlie 
basis of jurisprudence, inasmuch as no two persons agree as to 
their application.'* 

See farther post, §191, and generally liosshirt Ztitschrift. B. 1. p. 123 — 155. 

* L. A. de iiut. et iur. (1. 1.) compared with L. 29. de statu hom. (1. A.) 
L. 16. $ 1. ad SCtmn VelL (16. 1.) L. 8. C. de aleator. (3. 43.) L. 3. C. de 
pact. pign. (8. 35.). 

<» See pod, § 78. 
[ • "NVebtr ubi sup., § 98. 99. 

' L. 25. § 11. de hered. pet. (5. 3.) L. 26. pr. L. 32. | 2. de oondi«t indeb. 
(12. 6.) L. 8. in qaSb. oarae. pign. tae. (20. 2.), oompaied with many ibnilar 
paMagea wUeh arc cited pott, $§ 91. Mi. 484. 499. Thibant Yrrsuchc 2. B. 
p. 132—158. I. Pan. dc prati aniiui r.nieiis. Lugd. Bat. 1809, p. 146— 
148. 0. Boreel de veterura ICtorum houcbUitis studio. Lugd. Bat. 1823. 

< L. 10. § 1. de iuflt. et iur. (1. 1.) Bavigny System B. 1. § 59. 

k SinteoiaOlTibeehtB. 1. $6. Bntaee WelokerRedht»-fto. Lelue, 544— 552. 
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iL-ia posniYE LAW IS PA&noum 

§10. 

PoBitiTe law wMch is by far the most important of all the 
sources of law, may arise either feom commands proceeding 
directly from the supreme power of a state, or from the eonemring 
views wther of the judicial authorities or of the individual 
iin rabers of that state by virtue of a sort of kwgiving l^wer 
oniiusted to or left with them by the supreme authority* Law of 
the first (It'scription, whether it be actually written or not, is 
usually called Juh arriptitm, law of the two last descriptions 
Jm non acriptum. According to some writers these expressions 
have a technical and so to speak classical sij?nitication;' but the 
Romans seem to have understood them in their litei 
meaning.^ For the sake of confonning to usage tlie technical 
sense must howeyer be esamined and expkined- 

1. Written Law. 
A. DIVINE hkW. 
§11. 

Positiye written law is divided, by those who believe in a Divine 
revelation, into Dtvine and Hwnan, The former again is either 
ParticuXar or Unmnal, according as it is applicable to a certain 
class of persons only, or is binding on mankind in general That 
the Old Testament is applicable to the Jews is considered by them 
as clearly estahlished ;' but there is no unanimity of opinion upon 
tlie (luc'stion wliether the Bible is universal law for all mankind 
or is only to be considered binding upon Christians.™ The Jurist, 

> C. L. Crell de origine et virtote iuris non Mripti. Titeb. 1729. Olftcik 
Psad. 1. Bd. $ 82. Zimmern Oesoh. d. R6m. Privat-R. 1. Thl. 61—64. 

* L. 32. pr. L. 36. do LL. (1. 3.). Noodt ad Pand. L. 1. Tit. 1. in med. 
Hiinsei llandbuch dcr Institutioncn H. 1. 210-299, 327-3fi2. 1 Sav. Syst. § 22. 

* Upon the other partioular laws of the Jews see Bliune das Kirohenrooht der 
Juden und Chiiitaa. % Aiifl. 17—21, and i^om tlie duty of JewB to oonfimn 
to German law, no Bh«lni«he» Mus. 3. Jahrg. Nr. 24. 

" Compare Meistcr num ius divin. dctnr posit, imiv. (in eius exero. F. 1.) 
Michaidis Mos. Rooht. 1. Th. § 2. Hellfeld de lo{?. Mos. valorc hodiern. (in Ids 
Opusc.). Berioht. u. Zus. z. d. Inst. d. R. R. 140 — 151. bchuman Handb. 
2. B. 32— 45. 
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holding himself aloof from every religions sect, can only observe 
that the Bible is not universally promulgated. Whether the Bible 
was intended to be universally binding, whether the Mosaical 
lawB is or not entirely repealed by the New Testament, and 
whether the last does or not contain mcural precepts only** are 
questions which must be answered by Theologians and not 
by lawyers. Thus much however is juritliLtilly sptMiking ck ur; 
According to the Roman law the morrtl i)i tH't'pts ot the New Testa- 
ment, so far as tliey are coiifessetlly the foimdations of duties of 
love, cannot be considered, in a chrlstum state, as non-existin«' 
hut must rather he tlu rein treated in the same way as the JLiomaiis 
treated recogiiibeU moral duties {ante § U). 

& HUICAN LAW. 

§ Id. 

Adsptad Law.— The positive Human Law of Germany is partly 
adopted, i.e. derived from the law of other countries, partly home' 

sprung, i.e. of German origin. The former consists of— 

I. The KoiCAN Law contained in the colli i tious of Justinian, 
viz. tlie Institutes, Pandects or Digest, new Code and Novels so 
far however only as they are glossed ;P 

II. The Canon Law consisting of — 

* As fur example K, L. Nitz«ch ub. die Ungult. d. Mos. Get. &o. Wittenb. 
1800. 22 supposes. 

* As is d«e1aied amongst others by Popp r. Eheseheidiingeii. 1 — 3. Abh. 

► Of a contrary opinion are C. A. Beck de novell. I-eonis earunique usu et 
nuctoritatc, and DaKlow TIandb. 1. Thl. 198—201. Wening Lehrb. 1. B. 
Kiul. §2. But cotnjKiro Widch controv. p. 11. Zepemick mantiss. ad Beck 
dc Nov. Loou. cap. 3. Ou the unglossed passages in tho Codex see O. W. 
Hugo liber die nieht gloaniten SCellen in Codex. Jena 1807. GlQek Handb. 
I. p. 271—274. G. A. CsiBer sacra natulia Friderici TI etc. Kil. 182G, p. 47 
— .39. K. Witto dio lofjcs restitutae des Justinianeischen Codex. Bresl. 1830, 
and on the number of glossoil novels: Hugo civ. Mag. 3, B. Nr. 2. & 7. 
P. F. Weiss historia Novell, httcrar. Partic. 1. Morb. 1800. Thibaut oiv. 
Abb. 216. Savigay Zeitaobr. 4. B. Nr. 4. OlOok Handb. I. B. 291—283. 
Biener Qese]i i ( h t< d . Norellen 243 — 249. On the different views of the Glossatoit 
see (5. TTaentl dissjcnsiones dorainonira. Lijis. 1831, and for their historj' F. v, 
Savigny Gcsch. d. K. R. im Mittelaltcr. Heidelb. 181d — 1831. See too 
Osenbriiggen in Linde Zeitsohrift Bd. 17. Nr. 11. 
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1. The Deeretum Gratiani containing excerpts from the 
Fathers, sereral ecdesiastical and temporal laws, ice,, composed 
A.D. 1151 ; 

2. G^goiy the IXth*8 collection of Decretals {lAber extra 
Deeretum), with similar contents published a*d. lSd4 ; 

8. The coUecdon of Decretals by Boniface Yin. {Liber Sixtut) 
AJ>. 1398. 

4. A collection of orders of Clement V. (Clementina), composed 

A.D. 1811. 

5. The so-c'ftlled Extravafjantis of Jolm XXII. collected a.d. 
uiid the ExtravaganteH communes of a.d. 1483; the former 

consisting of Decretals of Jolm XXII., the Intter of Decretals of 
tlie Popes from Urban lY. to Sixtus IV., and both made law by 
Grerrory XIII., a.d. 1680.9 

III. The Libri or eonsuetudines Feudorvm commonly printed 
at the end of the Corpue Juiie Civilie,* 

§ 13. 

The law adopted from the above sonrces is only binding in 
Germany," so far as the homespnmg law and its analogies do not 
interfere with it.* The application too of the laws contained in 

the above collections becomes less and less frequent in propor- 
tion as the circumstances for which those laws were made 
cease to exist." The fact that laws better adapted to existing 
circumstances are required, or that the reasons of the Eoman 

1 J. W. Bickell liber die Extravaguiteiisamiiilaiigai. Marbuxg 1826^ Their 

reception is to bo proved. 

' ' E. A. I.a8peyrc8 iiber die £nt&tchuug imd die al teste Bcarbcituug dcr 
libri Uradonim. BerUn 1880. 

• Not. O. V. 1512. I. § 1. 3. K. G. 0. v. 1665, Th. 1. Tit. 13. § 1. H. G. 0. 
Art. 118. 120. A. Puck dc auctorit. iur. civ. I.i[»8. 1676. Walch controv. 
p. 3. 4. Peculiar ideas ore held by Xoiuea Grunds. eines all^. positivea 
Privatrechts. Kiel 1828. Preface. 

- * L. (B. f 1. de y. 0. (00. 16.). I. I. Haak de hodMnio inris Bomani lua. 
Tubing. 1830. Vogcl fiber die Beetandtbaile dee Pandektenreohte. Leipi. 

1831. 18—32. 49—86. 

• ■ Weber's Kellex. zur Boford. eincr griindl. Theor. v. heut. Gebr. des K. R. 
(also in his Vers. 1. B. Nr. 1.). 
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Laws haye ceased* is no Juridical ground for their non'Onforce- 
ment" 

§ 1^. 

Bomespnmg Law.— Of homesprung laws some are binding over 
the whole, others over certain poilions only of Gcnnany. The 
former consist of the laws of tlio German Empire*' and contedera- 
cies ' [Ju ichs-und BundeH-gesetze); the hitter are eitlier Territorial, 
Provincial or Local, according as they are hinding over a teiTitory 
consisting of several Provinces, a District of the same, or only 
single places. 

2. TTnwiittoi Law. 

§ 16. 

Wiiti regard to unwritten law it is necessar}' to observe in the 
first phice that every person who is not prevented by a written 

law can, without requiring any general permission or special 
approval from the supreme power, subject himself to laws hy 
agreeing to observe them ; but in order that a pei*son may be 
bound by a law which docs not ju'ocecd from the suj)reme power, 
and which such person has not liimself agi'eed to observe, proof 
must be given of the existence either of some general per- 
mission or of a special approval of the supreme authority, by 
virtue of which the necessity is hnposed upon him. Laws of the 
first description may, for the sake of brevity, be termed conventional^ 
and those of the second description ordained unwritten lawi, 

A. JUBiaAL DECISIONa 

§ Ifi- 

To the last-mentioned class of unwritten law belong Judicial 
decisions {re$ juilicaUe). In every tribunal those rules, whether 
rehkting to mere judicial forms,* or to points arising in the course 

* Thibaut Theorio d. lo":. Ausl. § Hi Soo however Schweppo K6m. Priv. 
R. 1. B. § 16. contra W. Muller Civ. Abh. Bd. 1. Oiesa. 1833. Nr. 5. § 5. 

r Mevins P. 2. Deo. 165. Hofalaiid's B^. 1. Hft 3. St. Savigny System 
Bd.l.$2. 

* Tliosp aro only binding after they have been promul^att d in tlio state to 
wlxich they are to apply. K. £. Wcisz dcutsches Staatarecht. Begensb. 1843. § 7. 

* 8. St^k de stylo oariae (Diss. T. 1. n. 23.). 
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of litigation, wliicli liave been in that tribunal frequently and 
constantly recognised and acted upon, must, so far as tliey are 
unifonn and not against law,'' continue to be recognised and acted 
upon^ in all future parallel cases.'' The decisions of one tribunal 
are not binding upon another of co-ordinate jurisdiction ; but 
those of a superior are binding on an inferior tribunal, not, 
however, to such an extent as to interfere with a decision already 
perfected* The opinions of jurists, although they may under 
certain circumstances be considered as authority, have not the 
same weight as judicial decisions.' 

It is not uncommon to denote judge -made law and customary 
law taken together by tlie t^rm ohnervantia; this word strictly 
speaking howe-ver signifies tlie tacit agi-eements of the members of 
a CoUcgiuiii. These agi-eements merely require for their validity 
tlie single act of assent ^ 

B. OnSTOUART LA.W. 

§ 17. 

Equal legal force belongs to Customary law {jm consuetadina- 
riunif consuetudOf mores wu/oruwi).'' 

^ L. 4. L. 13. 0. de wntent. et intezloo. (7. 45.). 

' L. 38. de LL. (1. 3.) L. 3. C. do acdific. privat. (8. 10.) L. 12. § «. 
C. de R. C. (4. 1.) T;. 11. C. de iniur. (9. 35.). The contmry is supposed by 
E. A. Hau9 Vers. iib. r den rcchtl. Werth d. Gerichtsgcbr. Erl. 1798. § 7—20. 
Jurdan im Archiv fur civilist. Prax. 8. 13. Nr. 9. 191 — 2G0. Sco contra W. 
MtUler uH nip. Nr. 5. Wlehter im AtoUt filr oiy. Fraz. B. 28. Nr. 15. 

* Beiger occon. iur. L. 1. T. 1. § 19. not. o. 

• a.Tg. § idt. I. de satisd u. (4. 11.) J. K. A. § 137. Selnvoppe IMm. Triv. 
R. 1. J). § 6. Savigny System 1. B. § 20. See especially Wening Lohrb. 1. B. 
§ 16. 

' I. H. Boehma de ininsta theor. et ptaz. epposit A de wmtnte tritnne 

forensis (in Excrc. ad P. T. 1.). Savigny System 1. B. § 19. 20. 

' Oribner de observ. collcg. iurid. (in opnsc). Schnaubert Beitr. s. Staots-u. 
K. 11. 1. Tb. Nr. 6. Mcurer jur. Abb. 1. S. Nr. 6. 

^ C. Thomasius de iure consuct. et observantiae. Hal. 1699. C. C. Hofacker 
de inie eoosuet. Tub. 1774. Meurer jur. Abh. v. Beobaeht. 1. Nr. 4. 6. 6. J. 
N. K. Guillcaume Abb. d. Recbtslebre v. d. Oewohnbeit, Osnabr. 1801. 
(Hiibner) Berielit. xi. Ziusiitzc zu deu liust. dv< M. R. § 12. K. II. L. Vdlkmar 
Beytr. zur Thcorio dcs G. R. Braun»ubweig 1806. Dtibelow v. dcr Verjahrung. 
2. B. lOB— 134. C. C. W. Kl&tier Vers. eSaea Beitvags zur Hevision der Theorie 
vom Oewohnheitareoht Jena 1813. Arebiv lllr oiTfliat. Prax. 3. B. Nr. 18. 
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Vfhen certain persons have by common oomsent puiposely* 
followed a oertain rule, and have, whether by acts or forbeaianoeB 
{eomu/etudo affimuUiva, negoHva^, recognised such rule as binding 
upon them, there arises from this common will so evidenced a 
law which obliges every individual who can be reckoned as one of 
these persons,*^ provided the custom be not unreasonable,* and 
provided also it relate to those matters to which the written law 
does not apply {consuetudo comtitutiva). Customs which are 
opposed to written law {corrcctoriee, derogatorlcB) are held by 
Roman jurists to be invalid, unless they have been specially 
confirmed by the supreme ])<)\ver <>f the state,"' or have existed 
immemorinlly : " and it is immaterial whether they consist in a mere 
non-observance of the written law (desuetudo), or in tlie observance 
of new princq»les opposed to such law {conmetudines ahrogatorue) ; 

E. F. E. Schmidt Vers, einer Theorie des Oewohnheitsrechts. Leipz. 1R25, 
Perfectly new views ore advanced by O. F. Puchta das Gcwohnhc itsr. 2 Bdc. 
Erlang. 1828. 1837. u. Savigny Systtm § 28 — 30. Against them see J. F. 
Seralff Theorie des gemeiiMa Civilraolita. Altma 1830. B. 1. § 2, and on the 
difference between them ud thoee oommooly held H&uel InBtttiitkoie& B. 1. 
340— 3o9. 

* See as to the m called opinio ncceuitatia Klotzer loo. cit. 189 — ^214. Schweppe 
Bom. Priv. R. 1. B. § 33a. 3d. 

^ 8 9. L de inve nat. (1. 2.) pr. I. de aoqids. per anog. (3. 11.) L. 32—38. de 
LL. (1. 3.) L. a. de £. X. (23. 2.) L. 1. 1 16. de mspio. yentro (26. 4.) L. 2. 

C. quae sit long, consu. (8. o'.i.). 

* Not. 134. o. 1. cap. 11. X. de consuet. (1. 4.) cap. 1. de coustit. in 6. (1. 2.) 
Q. A. Stray de oonsuet. rationab. et irrationab. len. 1667. 

* L. 32. f 1. de LL. (1. 3.). 

" According to the common opinion immemorial ooftom though oipgfmA to 
written law is valid. Sec § 197. 

* L. 38. compared with L. 39. do LL. (1. 3.) L. 2. C. quae ait 1. consu. (8. 
68.) L. 6. C. de LL. (1. 14.). Opinions are very mnoh opposed as to tUa. 
Coeoeii L C. L. 1. T. 3. qo. 4. F. C. Conradi de oonanet. l^im hand Tinoente. 
Hdmst. 1745. Hiibner loc. n't. l&l — 169. C. G. Schweitzer de dcsuctudine. 
Lips. 1801. Schoman Handb. 1. B. 56—64. Klutzer 85—126. Vangcrow 
Leitfaden fiir Pandekten-Vorlesungen B. 1. § 16. Many are of a diil'eront 
opinion, see O. H. Ayrnr de eonanet. legem yinoent©, Ooetting. 1763. Oladt 
Pteid. Bd. 1. I 03. Oestefding im Aroh. fiir oiv. Prax. 3. Bd. 271—283. 
Schmidt loc. cit. 7—50. Siuffert im Arch. f. civ. Prax. 11. Bd. 357—365. Puchta 
loe. tit. 81^91. 117. 118. Fritz Erluuterungeu. 1. lift. 36-38. Thecontraiy 
is the case by the common law cap. 3. 8. 11. X. do oonsuet. (1. 4.) cap. 
1. 2. 3. eod. in 6. (1. 4.). See contra Klotaer 104—120. Schmidt Aw. 
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16 CUSTOMAAY LAW. 

ami it is also inimuterial whether the customs have or have not 
been couiirmed by judicial decisions. P 

§ 18.- 

Its Reqiii8ite8.i— Besides the above-mentioned negative requisites, 
every valid custom i)resupposes a rule which the mnjoritv'^ at least 
of a certain class of persons have observed as landing, and that 
not secretly/ but by an, on the whole, unbroken" series of similar^ 
acts. It is impossible to state how many such acts are necessary 
to the validity of a custom ; ^ this question, however, is not to be 
left to the mere fiudcy of the judge,^ but he must endeavour in 
each particular case to ascertam whether from the number of 
acts an intention common to the class of persons in question can 
be fairly inferred. 

§ 10. 

Itl Legal Force.— A custom with the above requisites does not 
require, in order to become bindin^r, any sp('cial recognition from 
the supreme power/ or couhiiuatiou by judicial decision,^ or 

eit. 67—76. bavigny System lid. 1. § 13. 18. 26. 30. Arohiv f. oiv. Prax. B. 27. 
Kr. 8. 

' 8eo however Lcyser spec. 9. m. 10. oomptred irifll Hufbbca 11. 

mod. 10. Miillcr ud Leyscr Obs, 37. 

4 Froben on this S. Savigny System U. 1. § 29. Weiake Beohtdeiilmi B. 4. 
p. 842. 

' Lanterbaeh ooll. L. 1. T. 3. S 33. 

• Kloteer p. 182—188. 

• L. 1. C. h. t. (8. 63.) See too Qlttok Paad, Bd. 1. S 87. 
- L. 3. C. 1. c. 

• Some others think difEbMnfly. See Kddhy Medit. 1. Nr. 8. Meditat. 
fiber Tendh. B. U. 3. B. Nr. 162. 

r See contra the sntlunitieB jiut d,ted and Glttdk Pand. Bd. 1. f 86. 

Klat7er 164—172. 

• cap. 1. do constitut. in 6. (1. 2.) Weber Reflexioueu (Vcrsuche 1. B. Nr. 1.) 
§ 24. KloUer 38—85. Against this L. 32. de LL. (1. 3.) is frequently cited, 
Imt without reawm. See howerer Sehtfman Haadb. 1. B. 28—^. Byen the 
general assent of the supreme power is held to bo unnece ssary by iliihlenbrudh 
Pand. lUl. 1. 5 38. Note 15. Schwepp© Kom. Priv. 11. 1. B. § ; to this how- 
ever we may say what ought to be shoiUd not be coutuuuded with what is. 

' L. 84. de LL. (1. 3.) is not inconsistent with this, neither are L. 3. C. de 
■edifie. prir. (8. 10.) L. 1. a qiiae nt long. oons. (8. 68.). Gnuoer Obe. inr. 
u. T. 3. Obe. 847. Meditatioiieii Ob. moh. B. H. 3. B. Nr. 183. 
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the kipse of s 2on^, detemiinate or indetemiiiiate, period of time,'' 
'still less of the time xequisite in eases of prescription.* Never- 
iheless, by lapse of time the existence of the common wiU is 
more easily placed beyond doubt, and it may be considered as 
established by a regular judicial decision.' For this last reason, 
judicial dedsions which are distinguiHhed from customary law by 
our jurists and the Romans,* may, to a certain extent, be con- 
sidered a species of it/ It is not, moreover, absolutely essential 
that all the acts should be precisely simihir; for this is not 
re([uired by any law>' and a conunon intention an«l practice may 
easily exist notwithstanding some few exceptional cases. 

Vnti «f Oistomi.— In order to prove the existence of a custom^ 
it is only necessary to show the existence of its positive requisites 
(§18). It is for those who deny the custom to show that it is 
unreasonable, contrary to law, or has been interrupted.* Ordinary- 
evidence is admissible in these cases. Consequently — documents, 
provided they are of themselves admissible in evidence, and 

Klotzer 143—164. Volkmar loc. cit. § 44. Savi-ny Syst< ni H. 1. § 25. tSce 
however Mexiror uhi sup. 125. Hofacker Diss, tit, cap. 2. § 38., and as to 
iDodifying customs Wwnher P. 9. Obs. 193. Kind qu. for. T. 1. o. 38. 

Volkmor tthi supra § 33 — 40., as is generally but enOMOilsly supposed from 
L. .32. 33. 3.5. dc I.T.. (1.3). L. 2. 3, C, cod. (8. 63.). See other views in 1I( ditat. 
iiber versch, R, M. 3. IJ. Nr. 182. II. O. Bauer de ver. iuris oonsuet. ratione 
lapsuque temper, ad illud introduc. neoess. Lips. 1761. 

* Others think diffiBrenUy in ooosequenae oi cap. tdt. X. de oomiuet. 
(1. 4.) cap. 3. eod. in 6. (1. 4.). But sec Meorer mW eifp. 157. 

' L. 1. C. quae sit. long, omuii. (8. 63.). 

• L. 38. dc LL, (1, 3,). 

' L. 34. ©od. L. 1. C. cit. Hofacker princ. T. 1. § 124. See cotUro Eldtter 
287—296. 

« L. 8. i 6. de testib. (22. ').). Klotzer p. 173 ISl. The contrary is generally 
supposed on account of L. 3K. de hL. (1, 3,) L. 1. 3. C h. t. (H. .03.) 3. 
C. de aediJie. j.riv. (8. 10.). But these passages, to say the most, only refer to 
judicial decisions, if, in fact, to them, fcichwoppe, ubi supra^ B. 1. § 38. 

^ D. H. Kemmerieh de piohoft. oonsaet et obeerftntiae. len. 1782. 1746. 
1773. Gacrtner med. Sp. 1. m. 12. Putter Beitr. 2, Th. Nr. 89. Coooeii I. 
C. L. 1. T. 3. qu. 15. Savigny System B. 1. | 30. 

' Kemmerieh 1. c. Sect. 2. ^ 6. 

0 
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particularly relate to the disputed facts ;^ tntnc8se$ who are 
intimately acquainted with the custom ^ and who need not exceed 
two in number, if they con testify to as many &cts as happen to 
be required;" oaths, namely, the suppletory oath, provided the 
person giving evidence is acquainted with the neoessaiy facts," and 
also the juramewtum deUUum.^ Evidence, however, of this kind 
ouf^ht not to be afterwards used against a third paily.P 

Ciistonis whii'li are notorious and with which the tribunal is 
acquainted, require no proof. 1 

C. OTHER SORTS OF UNWRITTEN LAW. 

In addition to tlir abovr. \v»' may liciv mention all testamentary 
disi)Ositi(>ns, all tliosi' rules which a pdier /(nnilius may set to 
his ehildren, and also tiie laws of societies. The last require 
further notice. 

The majority of any number of persons associated for a 

detei-minate purpose, whether they form a mere society or are 
endowed with the ri<;lits of a coqioiation f!:J 1011. 11:?). have 
the powor of binding themselves by conventional rules (stdtutd 
coun iifioihilKi) ; and such rules are valid without any S])Ceial 
consent proceeding from the supreme power of the state j)rovide<l 
they do not conflict with those laws of the state which are 

* Wernher P. 4. 01». 110. Hevim P. 4. Deo. 2. Straben 2. Tb. fiO. Bd. 
Ilartlcben med. ad Paiid. Bp. 11. med. 13. Bat see Leyeer Sp. 9. m. 9. 

Miillor ad Leyser T. 1. Oba. 36. 

' Kemmericlil. c. § 17. Pufendorf T. 2. Obs. 

" Gliick Pond. U. 1. § 87. More are thought necessary by Kemiuerich 1. c. 
Voet L. 1. T. 3. § 34. 

* Kemmerieh 1. o. § 17. See eonira Yoet I. c. § 33. Strubon 4. B. 163. Bd. 
An oath of belief is thought by many to be mffioieiit. WernherP. 1. Ob*. 88. 

" See contra Malblanc de iure-iur. § 44. 

* Tit. C. inter alios acta (7. 00.), compared with Seuliurt Erurt. einzelu 
I^bren. Abth. 1. p. SO. 31. 

Giinncr Handb. d. Proo. 3. B. 32. Abh. ^11. Martin and Wakb Ma^. 

f. d. ?r,>,.. 1. B. 85. Rfl. 

' I. H. Bochmcr df nalur. btatutot. (Kxerc. ad 1*. T. 1.). Majei's* 
Autonomic, 2. St. § (it- (i^. 
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unalterable by its individual members** In order that tlie rules 
of any society may alter such laws as those last Mentioned, or in 
order that their rules may be binding on third parties {Uatuta 
legalia), it is necessary that the special permission of the supreme 
power to that effect be obtained.* The legality of regulations 
made by municipal authorities relating to matters of police 
depends consequently ujion the fiict that thf)se autliorities are not 
nuivly luiuls of the municipality, but representatives of tlie 
supreme executive power." 

§ 2:3. 

Conventional unwritten law consists of as many and various 
rules as there are binding agreements of the nature mentioned 
(§ 15). Its limits are deducible from tlie fundamental doctrines 
relating to agreements hereafter to be examined. The unwritten 
laws which are set by individual members of a state to themselves 
or others are usually called avUmamical laws.* 

• MuUer ad Loyscr Obs. 22. 26. Biodiis V. Stadtges. 2. Bd. 6. Hpttt. 

• Iliccius 16. llptst. § 10, etteq, 
" Riocius 6. llpt&t. 

■ Putter IJfcitr. 2. B. Nr. 2L Major Autonomic. 1. St. § 23. Woiskc. 
Reohtdfizikoa B. 1. 539. Hiliuel Inatitatioiien B. 1. p. 364. 
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CHAPTEK III. 

OP THB BINDING rO\VER OF LAWS. 

1. In generaL 
§24. 

As rights and duties are msepanble ({ 1) every law which is 
compulsoiy {jua cogent) is also permissiTe (jtu permiidofun): 
and a law of either description, -whether commanding something to 
be done or not to be done (Jut prmeeptunm v. prohibUivum) may 
be either absolute {abaoUUe) or qualified {tecuadim quid). A 
permissive law which is not compulsory, and a compulsory law 
vvhicli is not i missive, can no more be iiimgliud tlian a duty 
witliout its coiTt'lative right, and lire rrnid : hut yet tlie adjectives 
compulsory and pennissive may be conveniently applied to a law 
according as compulsion or pennission appears to have been the 
immediate object which tlie lawgiver had in view > When a 
law is duly confonned to, Justice is said to be done,'- and as 
there may of course be justice both when the strict letter of the 
law is followed, and when regard is paid to the sunounding oir- 
onmstances, the old scholastic writers were induced, to the great 
confusion of the ideas of themselves and their readers, to divide 
JutHHa into two classes, ecmnmtal^ (absolute) and dutribiUiwa 
(relative, qualified)* 

f Hoeh that it good aad bad hta been written upon thie. See Coooeii ine 
eontr. L. 1. T. 1. qo. 6. 

' The modems name it externa, exph fn'r, ns opposed to non-compiilsory nnd 
merely moral justice, which they cnll interna, attrihutrix. The definition in 
tlie Corpus Juris, L. 10. pr. do just, et jtir. (I. 1.) refers rather to the latter ; it 
hee been defended by Wdeker, Beebti fto., Lehie, p. M4— 662, and by 
Wamkonig, Rcclits. philosophic, § 82~HI. 

* Compart- Polack mntlies. for. Cap. 2. Nr. 1. Avenmii interpret. L. 3. c. 
ti. Leyscr iSpoo. 1. med. S. 
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S. Of thA time from utioh Lawi an Inndiag; 

The binding power of PositiTe laws can commence only from 
the moment when the event which gives them birth is complete 
and perfected. Written laws, therefore, become binding from the 
moment of their promulgation,** and not before ; but they do not 
necessarily become binding immediately after promulgation if the 
time from which tliev are to take effect be deferred bv the law 
giving power,^" or if he on w hom they are intended to be binding 
can prove an excusable ignorance of the fact of their publication.'' 
Although the judicial autliorities are bound of tlieir own accord to 
make themselves acquainted with tlie promulgation of tlie written 
laws as with the existence of the customs of the countiy over wliich 
they have jurisdiction,^ yet the fact of promulgatiou must, if 
disputed, be proved like any other fact, and that moreover for 
all places in which the law is to be binding ; ' but when the fact 
of publication is proved, it is not necessary to prove farther that 
the law has begun to operate.^ 

§26. 

When the time for a law to take effect has arrived it becomes 
applicable only to future, not to past transactions — i.e. not to 
those by which a right has ah*eady been acquired ; ' but yet when 

. ^ L. 6A. G. dfl deoiuioiL (10. 81). The opinion of 8tiyk U. H. L. 1. T. 3. 

f 16. & Cocccii I. C. eod. Tit. qn. 8., that on aocount of Nov. 68. o. 1. a law in 
cases of doubt takes effect two montiu later is iaooxteet. Wemher P. 4. 

Obs. 201. I^yscr Spec. 7. mod. 8. 

* As, for example, in Hoy. 68. Nov. 116. cap. 1. 

' Nov. 66. 0. 1. Faber hi Cod. L. 1. Tit tf. Def. 3. Riooins v. Stadt- 
geaetzen. 2. Bd. 7. Hptst. | 8. 

• Wcbcr V. d. Bewflisfilhnuig Nr. 21. 22. Pnehta Gewohnheitar. 1. Bd. 

107—112. 

' Miiller ad Leyaer Oba. 14. Ilartleben mod. Sp. 8. Gartner med. Sp. 1. m. 9. 
Of B diiSBvent opinion is Leyser Sp. 7. m. I. 2. and Yol. 12. Sp. 7. m. 6. 

' Riccius ubi supra. 2. B. 8. Hptst. 

»■ L. 7. C. de LL. (1. 11). St e Frobon on this §. 
. ' L. 17. C. de lido instr, (4. 21.) I.. 20. in f. ('. de tostamcnt. (6. 23.) L. G5. 
C. de decurion. (10, 31.) L. 23. § ult. C. mandat. (4. 3j.) L. ult. C. de pact. 
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one law is imssetl to oxplaiii the nu aiiiii^' of Kuother, the former 
must be coiisi(l('iv<l as ivlatiii^ back to the time of the publieatioii 
of the latter.'' If it be expressly deelared in a law thai it sh»ill be 
retrospective in its action it must have this effect, but even then 
such transactions as have been brought to a close by agreement, 
payment, or judgment,' as well as those causes in which an appeal 
from a former judgment is pending,*" must be governed by the old 
laws. 

pignor. (8. 35.) L. un. § Id. C. deoaduo. (6. 61.) L. 12. C. de 8ui8(6. 55.) Nov. 18. 
0. 6. Kov. 22. 0. 46. 47. Nov. 64. o. 1. Nov. 68. o. 1. Nov. 73. e. 9# 
Nov. 76. 0. 1. Nov. 89. 0. 7. Nov. 98. o. 1. Nov. 99. e. 1. Nov. 118. c. 6. 

Nov. 158. praef. (ungl.) The arbitrary L. 27. pr. f. dc usnris (4. 32.) has 
nevertheless eaused confiidcrablt- ditttTenco of opinion upon tins In ad. Compare 
N. C. Lyncker de vi legis iu pruutcritum. lenuc 1G81. 1751. Th. 5. Iteinharth 
ftd f!ltiiif|i>*^mfn Vol. 1. Obs. 49. m A. Haber prad. L. 1. T. 3. § 10. MQllra 
ad Leyier Obs. 16. Oonner AroMv 1. Bd. 1. Hft. Nr. 10. Chabot de L'Allier 
questions trunsitoirts. Paris 1809. 2. B. I. Siny Journ. 1809. II. 277. und 
iJibl. du Ikinoau, 1809. I. 97. Ucber die zuruckwirki nde Kraft der (iosttzo, 
aus dem Fraiu. v. Blondeau. Du&seldorf, 181U. i'leiiter liechtsl. llaojaov. 
1810. 1. 2. Hit Oennania. 3. B. 1—3. Hft Nr. XYI. A. D. Weber fiber die 
Riickanwendniig positivcr Oesetzc. Hannov. 1811. C. C. .1. v. Hcrrestorff 
liber die zuriickwirkende Kraft der Gesetze. Dusseldorf, is 12. vorbessert 
Frankfurt, 1815. C. O. Uvcrbeck iiber die Fortdauer der Gultigktit altcrer 
iiyjwthekcn aui' Mobilion. Ilamb. 1812. Zeller liber Fortwirkung der alien 
Statute aaf OatenmrbftltniMe nnd Exbeohaften. Heflbrann 1813. Eebbeig 
tiber den Cod. Xap. 62 — 90. T. Wicsen uber die rtickwukende Bjaft der 
<I( setzr. Fninkf. 1S14. J. N. Borst iiber die Auwendung neuor Oesetzc auf 
frtihir eutstandene HechtsYt rliiiltnisse, Bamberg 1814. F. K. v. Strombcck 
UeiUaj^e. Gutting. 1816. ^'udhart Controveraen imCod. ^'ap. 1. B. 11—220. 
F. Beigmanii dae Yerbot der r&ekwirkendMi Kraft der Oeeetse. Hannov. 1818. 
J. S. Verburg de lege ad praeteritum non trahenda. Lugdun. Bat. 1828. 
F. A. von Zu-lUuin Ikitnige. Miinchen 182G. 1. Hft. Xr. 2. Mittenuaier 
im Areliiv fiir civ. Prax. 10. B. Nr. 4. G. v. Struvc liber die Anwcndung 
ueuer Gesetze. Gutting. 1831. Lindc Zeitsohr. 5. Bd. Nr. 10. Fritz 
Erl&tttemngen 1. Hft. 41—44. yangerow Ldtfaden $ 28. 

Nov. 19. praef in f. Lyncker 1. c. T. 39—42. Voet L. 1. T. 3. 8 17. 
L< yser 8p. 7. m. 0. v. B. r- Ij'tobaeht. 4. B. Nr. 10. Bergmann 60— 04. 196—203. 
Grolman u. Lohr Magaz. 4. B. 2. 3. lift. 265 — 283. See for a tvomewhat 
diiicrout view die Bcrioht. u. Zus. zu den Inst, des II. li. 174. 175. Ilufcland 
Oeitt dee B6m. R. 1. TbL 62--60. 

• L. 21. in f. I.. 22. § 1. C. do S8. ecel. (1. 2.) L. iin. § 4. C. de oontraot 
iudio. (1. 53.) L. ult. § 6. C. de legit, heied. (6. 58.) h. 17. C. de fide anstrom. 
(4. 21.) Nov. 19. praef. 

Of a different opinion and against Nov. 115. cap. 1., is Oluok Pand. 
B. 1. § 31. 
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4 On whooi Iavi an bindiag. 

§27. 

Laws pronmlgated by the supreme power of a state are binding 

throughout the whole of snch state, nnd arc applicable as well to 
l)tr.s()iis as to thin;^s. Those wlio nre snbji rt 110 rally to tliat 
supremo power are evervwliere boiiiui by siicli laws ; but I'oi eij^niers 
are only bound tlicreliy so lonij as tbey i-enniin in that state, 
and as n L^iuds tlie transactions entered into by them whilst there." 
lu cases of doubt moveable things must be govcnied by tiie laws 
to wliich their owner is himself personally subject.® The extent 
to which any particnlar unwritten law is binding must of course 
depend on its own special nature. 

§•28. 

The sovereign, so far as his private is distinguishable from liLs 
public capacity, is, aecoriUng to the general opinion, subject as a 
private person to the laws emanating from himself; P but it is 
othennse if he has expressly excepted liimself from their operation, 
or if by including him the rights of private individuals would be 
prejudiced, or those of his subjects generally be interfered with. 
It must not be forgotten, however, that if the sovereign be 
supreme, no. compulsion can be legally, employed against him, in 
case he does not obey such laws.4 The Roman law declares the 
reigning person not bound by his laws,* although the Emperors, in 
point of fact, often subjected tlieniselves to them.'' The same 
principle was formerly considered to be applicable to the Emperors 

" See below § .'JH. Sintcnis Civilrecht. 15. 1. § 7. 

• Kiocius V. Stadtges. 17. Ilptst. § 1- 2. H. 
' ffintenis «i&t xupra. Note 47. 

' Compare Wachendorf de principe legib. soluto (in eius Diss, triiide. Ultr. 
1780.). Schnaubert dc priuiiiR- \v^\h. soluto. Ion. 1793, translated with notes 
by V. IIagcmei.st<r under tlu title : Audi der liigcnt ist an die von ilira 
gc^benca Ges. gebunden. itost. u. Lcipz. 1795. Gutt. gel. Anzeige 179o. 83. 

' I oli. I. qnib. mod. test, infirm. (2. 17.) L. 4. L. 10. C. de LL. (1. 14.) 
L. im. S 14. C. de caduc. t«)ll. (6. 51.). 

* L. 31. de LL. (1. 3.) Not. 105. eap. 2. 1 4. Huber Digxeas. L. 1. 0. 18. 35. 
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24 IGNORANCE AND MISTAKE. 

of Germany whilst territorial Princes were, sabject to the above 

qualification, bound by tbcii- owii laws." 

A. SfliNt of ignoranoe and miitake 

§29. 

Eveiy subject is bound to be acquainted with, and to eonform 
to, all laws duly promul|;ated* Nevertheleas cases niay occur in 
which an eiror (whether consisting of ignorance or mistake, for 
that is inunaterial as to law or fact may be legally excusable.* 

I. With respect to ignorance or mistake concerning law ; 

1. It is n general principle that he who might have made himself 
acquainted with tlie law, but did not. must bear all the conse- 
quences of liis ignorance, sliould they even extend so far as to 
de])rive him of j)r()perty already acquired by liini/'' If, however, 
liis ignortuice be excusable, wliich he must i)rove, then — 

A. If he seeks ^ to make a positive acquisition, he cannot, as a 
general rule,^ take advantage of his ignorance or mistake ; as for 
example,if hehas neglected to obsers'e some essential h gal form, or 
has been party to some illegal transaction, or has allowed a judgment 
to obtain legal force.' 

B. If he seeks to avoid a loss, he is not prejudiced by 

* Gonner Handb. dcs Proc. 2. B. 39. 40. 
" See the authorities cited iu note {q}. 

' L. 9. C. da LL. (1. 14.) L. IS. C. h. r. (1. 18.). 

' L. 1. L. 0. § 5. h. t. (22. 6.) L. 67. de 0. et A. (44. 7.). 

' Compare 0. L. Boehmer de iur. et fact, ignor. Goett. 1745. llcinhardt v. 
dcr iur. u. facti ignor. (in his kl. Schr. 1. St. Nr. 3.). F. C. Hermann v. d. 
Wirkungea des Inihums. Wutzlor 1811. liufeland Geist des lUim. IL 1. 
Th. S31— 241. OiDlman jl L6br Magu. 4. B. Nr. 4. AnbiT filr dviliit. 
Prax. 2. B. Nr. 35. Olttdk Fkmd. 22. B. 262—874. Senffbrt EcOrt eins. 
Lehren. Abth. 1. Nr. 11. 

' L. 9. § 3. do iur. et fact, ignor. (22. 0.) L. 9. C. do logib. (1. 14.) Wtrnher 
lect. com. eod. Tit. S 4. See however Loyser Sj^t. 189. M. 3. Miiller ad Leyser 
OhkSOe. Kriti BMhtafUle. Ldpv. 1888. B. 1. Nr. 16. 

* This distinction is not approved by Savigny who relies upon L. 28. i 6w de 
b«r. pet (5. 3.) Savigny System B. 3. Beilage VIII. Nr. 22. 

* L. 7. L. 8. h. t. (22' 6.) L. 11. C. cod. (1. 18.). .\n exception, which 
Httber Prael. L. 22. T. 6. § 2. oanies too far, is contained m L. 10. de li. P. 
(37. 1.) L. 6. 8. C. qui admltti (6. 9.). 

- L. oQ. tie rc iudic. (12. 1.) L. 1. C. da intofd. natr. (8. 6.). AnbiT fta 
civU. Prox. 2. B. 378. 
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ignorance or mistake on his part»<^ and this is trae to such 
an extent, that he may even recover back a snm of money 
not owing, but paid by him in excusable ignorance of the law.' 
2. To. these general principles there are the following 

Sfinors, if not pubtidy authorised to engage in business,^ are 
not, even so £eur as regards positive gsin,' prejudiced by their 
ignwanee, and they need not prove it ezcosable. 

Soldiers, whose ignorance also need not be proved excusable, are 
not prejudiced by ignorance, at least m seeking to avoid a loss ; ^ 

So the ignorance of some i)ersoiis is. in seeking to jivoid a loss, 
excused on account of their simple habits and want of education ' 
(rusticitas) ; and, lastly. 

Women are not in some cases required to prove their ignorance 

* L. 3. L. 4. L. 7. 8. 9. eod. L. 7. g 4. de iurisd. (2. 1.) L. 1. § alt. de edcud. 

(2. la.). 

' L. 8. pr. ad set. Maoed. (14. 6.) L. 10. C. de lor. et fiut. ignor. (1. 18.) 

L. 2, C. Bi adv. sol. (2. 33.) compared with L. 14. L. 26. § 12. L. 38. 40. 54. 
59. dc cond. indcb. {VI. f5.) L. 5. C. cod. (4. 6.) und L. 7. L. 0. § 5. h. t. (22. 6.) 
bco for the diiferent opinions upon this subject Oliiok Pand. 13. B. 135 — 152. 
Hemuaui ubi sujtra § 8. Coooeii I. C. Lib. XII. T. 6. qa. 14. Yangerow 
TiWtfadBn B. t. § 88. Amu. 2. Many penwiM do not take the yiew above 
e^^nesed, tee : Hop&er Comment. § 954. Note 2. F. Alef do eo quod lust, est 
circa iuris ct fact! ignor. Heidelb. 1747. § 35 «S:c. Savifj^iy System B. 3. 
Beilage Vill. Nr. 35 — 39. H. R. Claiuaen in der Sobleswiger jurist. Zeitschr. 
Jabig, 1844. 104—257. 

' The ^waamption in fitTovr of ezenaaUe ignofanoe in Hie fiiUoiriiig peiaoos 
must be rebatfeed by evidenM addnoed bj Hidr opponenti: L. 2. C. de in iua 
voc. (2. 2.). 

** Such persona, except as to the business in which they are authorised to 
engage, an to be treated Uke other minors. Burohardi Wiedernnaetaiing in 
d. mgen Stand. 228. 224. 

' L, 9. pr. de iur. et fact. ign. (22. 6.) L. 2. L. 11. C. eod. (1. I.. 38. § 7. 
ad L. lul. de adult. (48. 5.) L. 4. C. de incest, nupt. (5. 5.). L. 8. C. de in 
int. (2. 22.) L. 2. C. si adv. del. (2. 35.) L. 9. § 5. de minor. (4. 4.). Lautcr- 
badi ooU. L. 22. T. 6. 1 14. Yangerow $upra, S 88. Aom. 1. 

k L. 20. f 1. de probat. (22. 8.) L. 9. § 1. h. t (22. 6.) L. 1. C. h. t. (1. 18.) 
L. 1. C. de rest. mil. (2. 51.) L. 22. pr. § 15. C. dc iuro delib. (6. 30.) L. 5. C. 
de his qui 8ibi(9, 23.). Markart cxero. II. c. 3. § 3. goes, on the whole, some- 
what further. Savigny ubi au^a 439 explains the modem apphcation of this 
pginoiple. 

*L.26.|l.depiebat(22. 8.)L.7.|4.deiariBd.(2. l.)L. 1.|6.deedMub 
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excnsftWe ; for example, iii ceilain crimes," in recovering money 
paid wlien not due,'' and in ease i)erson8 legally incai)nble of being 
sureties are accepted as such by them in a civil suitP 

These three last classes of persons do not cease to form 
exceptions to the general rale, by the mere iact that they might 
have acquired knowledge, but the case is different if they have 
heedlessly shunned it^ 

II. With respect to ignorance or mistake concerning matters of 
fact, it is a general rule, that ignorance of a person's own affiiirs 
is always prejudicial to him, unless he can show that it was' 
excusable ; ^ but ip^norance of other circumstances is never i)reju- 
(licial unless it can hv shown to result from p-oss iie^lifjcncc.* As 
there are no si)et iiil laws relating to the proof of ignorance, lie 
who seeks to avail hhnself of it must prove its existence ])y such 
evidence as is applicahle to ordinary cases; his oath alone is 
consequently not sufficient.' 

(2. 13.) L. 3. § 22. atl SCt. Silan. (29. .).) L. 2. § 1 . si <iuis in ins (2. 5.) L. 8. 
C. qui admitti (6. 9.) L. 2. C. da iu ius voo. (2. 2.) L. 1. C. de iuturd. inatr. 
(5. G.). TheM oaset are considered impraotuiaUe hy SinteaiB CSvibeeht B. 1. 
§ 8. Note 8. 

- L. 9. pr. h. t. (22. 6.) L. 13. ('. tod. (1. IR.) L. 1. § 5. do cdcndo (2. 13.). 
Savigny tUn supra. Nr. 31. Seo however Murkart L o. o. 3. § 3. Huber 
1. c. $ 2. 

• L. 8. 1 1. de iiupio. ventre (25. 4.) L. 88. ( 2. 4. ad L. InL de adnlt. 
(48. 5.) L. 16. § 5. ad L. Corn, de fids. (48. 10.) L. 1. $ 10. L. 4. pr. ad. SCt. 

Turpill. (48. 16.) L. 4. C. de incest, nupt. (5. 5.). 

° L. 25. § 1. de probat. (22. 3.) L. 5. C. de pact. (2. 3.) L. 9. C. ad SCt. Yell. 
(4. 29.). 

r L. 8. f 2. quid satiad. oog. (2. 8.). Coiao. Obs. L. 14. o. 39. 

^ See as to the different opinions upon this, Lea ser Sp. 289. m. 4. 6, 
MUller ad Lcysor Obs. 507. Strubon 3. B. 109. Bed.' Mommel Bhaps. Oba. 
477. Savigny ubi supra, Nr. 29—33. 

' L. 0. L. 7. ad SCt. Vellcian. (IG. 1.) L. 22. pr. do cond. indcb. (12. 6.) 
L. 2. L. 6. L. 0. t 2. h. t. (22. 6.) L. 5. | 1. pro tuo (41. 10.). Ciell de 
ignonuitia &oti proprii interdum innocua. Yitemb. 1771. 

• T>. 3. L. 0. L. 9. § 2. h. t. (22. 6.) L. 3. pr. ad SCtiun Mae. (14. 6.). 
L. 14. § 10. L. 6.5. de aodil. od. (21. 1.). L. 4. quod vi (43. 21.). 

• Thibaut Vers. 2. lid. p. 126—129. See however Ldhr in his iiagaz. 4. B. 
fiS— 66. wbo dtes oap. 4. X. de exoept. (2. 25.) cap. 6. X. qui matr. aoous. 
(4. 18.) eap. 4. X. dc sf ntent. oxoomm. (5. 39.) cap. 8, de eleet in YI. (1. 6.) 
contra K. Boder Abhandlangen. Oiefle. 1833. Kr. 3. 
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CHAPTER IV. 

OF THE EXTENT OF LAWa 



In general— T.aws, ((^nsidered with reterence to the exteut of 
tlieii'ftpplicatiuu, aio either 

I. General (generaUt), which lay down a rule obliging gene- 
rally; or 

II. Special {tpeeialea), which are applicable only to individual 
cases and persons.- These again are either 

1. No exception to the general laws, e.g. instructions relating to 
inatters of goTemment : or 

2, Exceptions thereto. Special laws of this description are 
called prwUegia, or eatutUwtiones pcrwnales,^ The term privHe- 
ffium is, however, often confined by modem jurists to laws by 
wliich a person is excepted from the common rule, not in any 
pauliculai' ciise uiily, but for several cases.^ 

§81. 

Of Mvil0gia»— iVivtlepta may be either prejudicial or advan- 
tageous to a person (jnrwilegia odiosa and favorahiliaf henejicia),y 
and, as may be conceived, in a great variety of ways.'' Tliey 
can be acquired by means of an express or an implied conti'act, 

' § 6. I. de inie aat. (1. 2.) L. 1. § 2. de ooiut prine. (1. 4.). See generally 
Oebauer ringularia de priTU«g:iis. Ooett. 1740. (Exerc. T. 1.) O. F. Was- 
mutli de priv. nature et in specie do mod. quibus finiuntur ct aniitt. Cnn'tt. 
17H7. Hufeland iilxr den Geist des K. K. 1. B. 211—299. Prii ilegia and 
Jura aingularia are often used indiscriminately. L. 40. L. 42. L. 44. § 1. de 
adnUB. tat. (26. 7.) L. M. $ 2. 3. L. S2. da reb. anot. ind. (42. 6.). 

» See Thibaut Vers. 2. B. Nr. 13. 
L. 1. 4 2. ad municip. (oO. 1.). 

' Fur example, exasperutiu poenae, dispousatio, miti^atio poenae, aggratiatio, 
abulitio. I. S. Stryk de abolitiono priucipis. Hal. 1 (>*.).). 
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or even without any contract at all.* Pnvilegia confined stiictly 
to a man's person are called in personam, or in modem times 
penonaUa ; those, on the other hand, which are annexed to some 
ri^t, and in consequence extend to such persons as are collate- 
rally interested therein, or who succeed to it,^ or are the heirs of 
the person to whom the pri^eges are granted, are called in rem 
or ftaUa,^ There are no primlegia HMxto, partaking of the 
nature of both of these.' In cases of doubt, there is no pre- 
sumption for privilegia reoKa.* 

Who can grant TnYHegiA—Privihi/ia can only be granted by 
tlie Sovereign, iintl never without liis permission by any magis- 
trate:' a privUegium may however aii'ect not only bubjects but 

* Some deny this, Stryk de lure privil. contra pri>'il. cap. 1. § 21 — 31. 
Ocbauer de privileg. § 19, but without sufficient reason. Wasmuth 1. c. 
cap. 1. § 2. privilegia non conventioiiflUa dioald not be dcsi^^nated gratwsa. 
See I. O. Sohaiimbarg de natim ptxvfl. tarn gratieB. qiuuii eooTentUmaliniii. 
len. 1756. 

*■ If successors generally are mentioned in a prtvilegium it is available for 
those of women, L. 4. de iure imm. (50. 6.). But see Wening Lehrbuch 

B. 1. § 30. who relies on L. 1. § 2. eod. But compare Not. 118. 

* L. 7. 4 1. de except (44. 1.) L. 1. 4 43. 44. de aqua qnot (43. 20.) L. 68. 
L. 106. dc K. I. (50. 17.) L. 8. § 1. de cenailms (fiO. 15.). Tonlliea coiUeot 
Piss. 15. A prii ilegium annexed to a thing is, par excellence, called reale, 
Gebauer 1. c. S 16. ; but Mevius P. II. Dec. 173. is wrong iu calling those real 
which are granted le • mwB^nikm and last u long as it, L. 1. § 2. de iure 
immun. (ftO. 6.) L. 4. ^ 8. de oens. (50. 15.) became that might lead one to 
suppose that such privilegia affected the individual members pro rata. See 
below § 112 — 115. F. Alcf figmenttim privilegiorum realium. Heidelb. 1741, 
by a oonfusiou of terms denies that there are any privilegia realia. 

* As Hert. de tmuit. priviL ad alios (in opuse. Y. 1. T. 8. p. 16.) and others 
etnmeonialy suppose. 

' L. 1. § 43. de aqua quotid. (43. 20.) L. 1. § 1. de iure immim. (50. 6.) 
L. 3. § 1. de censib. (50. 15.) cap. 7. de R. I. in 6. (5. 13.). Opinions differ 
upon this point. Compare Cocccii I. C. L. 1. X. 4. qu. 4. Wasmuth L o. 
eap. 1. § 1. Oebaner S 17. 18. 19. Berger Oeo. L. 1. T. 1. Hi. 18. Hactiobaa 
ned. ad P. 6p. 14 m. 6. Voet L. 1. T. 4. n. 14. Waloh oontrov. p^ 20. 21. 

C. G. Einert Ex. privilegium in dubio magis pro personali, quam rcali repu- 
tandum. Lips. 177H. L, R. lU-rner de privilegio in duhio magis pro leali 
quam pro personali praesiuueudo. lleidelb. 1817. 

' Wasmuth 1. e. cap. 1. § 3 — 8. 
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also foreigners, if they accept it or are compelled to recognise the 
power of a sovereign other than their own, in consequence either 
of being themselves or of having property in his dominions, s 

Effect of Privilegia.— Disadvrtiitageous privUefila impose duties, 
advantageous pnvUrg'm confer rights ; and the ohjects of such 
duties and riglits maybe either acts or forbeanmces {prhdcfjia 
ajirmatira, nc(/ativa). Frivileg 'ui arc moreover always accompanied 
by sanctioning rights available against those who oppose their 
exercise, and, by analogy to servitutes, are enforceable by tlie fonns 
of action which are applicable in case of a disturbance of them.* 
The special effect of any particidar prmUgnm depends of course 
upon its nature, or, if the prwUegvum merely extends a former one 
{prwilegvim- ad nutar), upon the nature of the latter.^ So £ur 
however as a prwUegium iiyures the acquired rights of si third 
person it is, in' case of any doubt as to its validity, to be considered 
invalid ;1 and unless it is in the nature of a monopoly tlie grant 
of one privllegium does not prevent tlie sovereign from granting 
a precisely similar prii ikf^tja/j. to other persons. The doctrines 
relating to the duration, recall, renimciation, interpretation, 
collision and transfer of pr'ivilefj'ia will be exi>huned wlien the 
general principles applicable to such matters are being considered.'^ 

» Compare Wasmuth 1. c. § 9. Cocceii T. V. L. 1. T. 4. qu. 5. 

^ But Miiller ad Leyser Obs. 44. is without any suiticieiit reason of a diiierent 

' WMmnth 1. c. § 19. 

* C. A. Kinder de privileg. ad instar. Altorf. 1714, 

* L. 7. C. de precib. imper. offer. (1.10.). 

Leyser Sp. 10. m. 4. fcJeo contra Muilcr 1. c. Obs. 43, 

* Ses below ( 42. 40. 61. 58. 84. 482. 
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. CHAPTER V. 

OF TRB GHAftACTBR OF UlWS. 



§ 31. 

If laws ai'e considered with respect to their character, they are 
found either to be conformable to natural legal principles, and 
to promote the general welfare of the state even although they 
require positive sanctions, or to introduce for political or other 
zeasons, some anomalous rale.<* In the first case they form what 
is commonly called Jut commune, in the latter Jw mngular€,P 
Jfu nngulare is often termed prwUegum, from the &ct that thia 
also is a juridicsl anomaly,^ (§ 31). Anything which, according^ 
to the Roman law, is conformable to the strict roles of law is. 
said to be Jwria eommimis <Mr to he tpao Jwe : opposed to these 
are the expressions opc excepHonis or tuitione preetor'ui,^ which 
are used \\\w\\ a j)erson is allowed (as he pciuMully was by tlie 
pra'tor .s t^lict) to I'cly upon sDine rt'cugiiised principle of equity 
to tile exehision of the strict rules of law.* Wliatever umy have 
been the distinction between tlie two expressions 'ijm> jure and 
ope exeept'wnis in early tinn s.' it is certain that it did not turn 
upon the fact tliat some legal relations arise as it were by them* 

• Savi,;nv System H. 1. § 16. 

► L. 14. i5.'ir>. dc LL. (I. 3.) L. 15. de vulg. subi^t. (28. 6.)L. Ml. pr. 102. 
deR. I. (50. 17.) Hansel Instittitioncn B. 1. 394—401. 

^ L. 15. cit. L. 40. 42. 44. § 1. de admiu. tut. (26. 7.). Schilling Insti- 
tationen B. 2. ^ 18. 

' Suvij^ny System B. 1 . § 22. 

• Caius IV.'nO-l 19. L. 1. ^ o. quod falso tut. (27. 6.) A. Iluramel iiber die 
Arteu, Vcrbindlichkeitcn auizuhcben. Uiess. 1804. Vangerow Leitt'adeo 
§126. 

• UaUenbnieh Pand. B. 2. § 463. 
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selyes, whilst others do not and that it had practically speaking 
ceased to exist at the time when the ckssical Jurist Paulus 
inrate.* 

• L. 8. § 16. de inoffic. Ust. (o. 2.). 

« L. 40. de K. C. (12. 1.) L. 112. de E. I. (oO. 17.) Noodt de focnore et 
nsnzu. L. 8. t» 3. de pact. «. 12. See too bdow § 395. 
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CHAPTER VI. 

OF LAWS CONSIDERED WITH RESPECT TO THE MODE IN WHICH 

THEY ARB HADE KNOWN. 



§ 85. 

In General— Laws are either publislied fr(Micrally or tliey are not. 
Laws publislied generally are called, if they are also of geueral 
applicability, cdicta, leges edictales or epUtoUs generaleaJ 
Laws specially published are — 

1. Mandata, or instractions from the sovereign power relating 
to matters of govenunent and which, being directed to some 
official person, are to be followed by .him generally or only in 
some special cases {mamdata ordinaria and extraordinana),* 

S. Beseripta, or answers by the sovereign to questions submitted 
to hiuL The Romans diyide rescripts into two sorts, according 
as the questions are submitted by a eonmiunity or a single 
person. Rescripts in answer to questions of the first sort, as 
also to questions relating to public matters, ai*e called sanctiones 
2mi(imatiew:^ reserijits of the other sort are called, if contained 
in a letter, epistola?, if written on the document contiiining the 
question, mbicriptionea or adnoUUione*. ^ As moreover matters of 

' L. 1. § I. do const, princ. (I. 4.) § 6. I. de ixir. nat, gent, et civil. (1. 2.) 
L. 6. C. dc s< ( und. nupt. (o. 9.) L. 1. § 2. de fugitivis (11. 4.). Here too 
belong the generales formae of the Praefeoti Praetorio. Saviguy System 
B. 1. ^ 24. 

■ L. 1. 2. C. de mandat. princip. (1. 15.). Imtnictions in private matters 
are called epistalmata. L. .3 C. do quadrienml praeser. (7. 37.). I. H. Boehmer 
D, do iure opistnlmatis. TIal. l7.'Ji>. 

■ Const. Suinma § 4. L. 7. § 1. C. de div. rescript. (1. 23.) L. 10. C. dc ss. 
eoel. (1. 2.) L. 2. C d« pet "bm. (10. 12.). Hftasel Institatioiieii B. 1. 900. 

^ Theoph. ad § e. I. de iur. nat. (1. 2.) L. 7. C. de dir. Moript. (1. 23.) 
L. 15. C, de prox. sacr. serin. (12. 19.) L. 1. C. de prcc. impcr. offer. (1. 10.) 
L. 1 § 1. de const, princ. (!• 4.) L. 3. L. 5. C. comminat. (7. 57.). The tennino- 
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justice and matters of goyemment may be disposed of by metina 
of rescripts, there is anotber division into rescripts of justice 
and rescripts of grace.* 

8. Deenta, or solemn judgments pronounced by the sovereign 
in cases brou^t before him on appeal, all the regular legal forms 
being strictly observed.' 

4. InUrloeiUiones, or judgments pronounced by the sovereign 
without any strict observance of the regular legal forms by those 
appealing to him.*^ 

§36. 

Xheir Binding power.— With respect to the form and binding 
power of decrees and rescripts, the following principles require 
notice. 

1. Rescripts must be subscribed by or with the name of the 
Sovereign, and be sealed with his seal; also the date,' the 
&ct8 assumed by the grantor to be true, and the conditions 
{etaumdoB) under which the rescripts are to remain in orce, 
should be expressed ; but it is not usual for the clause, si pneeB 
veritaU nUantwr, to be expressly added.' 

■ d. The effect of a rescript of justice begins from the moment it 
reaches the judge, whilst the effect of a rescript of grace begins 
from tlie time it is granted.'* 

3. Bescripts which interfere with the welfare of the state or 

logy of our Jonriats is here, it most be wwifcimo d, very yarioiu. Compare 
Bdiidtiiigpio reeeript. imper. Boamior. (op. T. 1.). D. C. Himlinini de tmmsL 

princip. Romanor. Lugd. Bat 1709. (in Oelrichs Th. D. Belg. Vol. II. T, S.) 
I. H. Boehmer de sanot. pragmat. indole (Exerc. T. I.) — L. 1. dc const, prino. 
(1. 4.) L. 32. 4 14> de reoept. (4. 8.) Const. Uaec quae de novo Codioe £ao. § 2. 
in fin. Peyxon Cod. Theod. p. 88. 38. Quyet Abhandl. 88-^7. 

* Tezlar D. da imqi^ grit, el iiwtit. 

* TheopMua ad ^ 1. 1, de iur. nat. (1. 2 ). 

* L. 1. § 1. D. de constit. princ. (1. 4 ). Iluber pracl. L. 1. Tit. 2. § 9. 
They are taken to be, interlooutoiy judgments by Savigny System B. 1. i 23. 
See Thibmt Yen. 8. B. Kr. 18. 

' L. 3. 4. 6. C. de di?en. reaor. (1. 23.). 

' L. 7. pr. C. 1. 0. compared with cap. 2. X. de rescript. (1. 3.). 

* cap. 49. X. de appell. (2. 28.) cap. 7. X. de rescript. (1. 3 ). See upon 
this subject Berger Dec. n. 8. I. H. Boehmer oonsult. et dec T. 3. P. 2. 
Deo. 11. Khid qaaeet Ibr. T. 1. eap. 16. 
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with tlie acquired rights of btrangers ai*e, iu cases of doubt, to be 
treated m invjdid.* 

4. A rescript grunted on request {ad iuHtantiam) and not spon- 
taneously {ex arhitrio) loses its eflect if he who applied for it either 
suppressed true or suggested false facts to obtain it {exceptio ob' 
and subreptitmis). And a person who, having applied for, has 
obtained a rescript must prove the falsity of this escepiio in case 
he might have obtained bj ordinary legal proceedings what he 
actually obtained by means of a rescript, and in case the bnrden 
of proof in such legal proceedinga would have been upon him ; 
but in all other cases it is for those who dispute the validity of 
the rescript to show that it was obtained by a suppremo veri or 

5. AVithout being published generally. Decrees, Rescripts, and 
lutcrlocutiones cannot be generally binding. 13ut, if they are so 
published, those Decrees and scripts wliicli receive an autlientic 
interpretation (§ 11) have a generally binding power; wliilst other 
Rescripts, on tlie contiary, and lnterlocutione$ are only generally 
binding if expressly made so.' 

' L. 6. C. si contr. ius yd iitiU publ. (1. 22.) L. 3. 7, C do pNoib. inper. 
offer. (1. 19.) Nov. 82. cap. 13. 

^ As the J. B. A. § 80 leaves everything to the judge, no other general 
prinoqile thaa the above can be laid down. The eonunon opinion la however 
different; see Bochmer I. E. P. L. 1. T. 3. § 11. A different \-iew is taken by 
Hofacker princip. I. K. O. T. 1. $ 115., as also now by Miihlcnbruoh Pand. 

B. 1. § 3d, on account of L. 2$. C. de ditat. (3. 11.), and again another by 

C. 0. Graebe D. de except. Sub- ct Obreptionis earomque probat. Rint. 1788. 
Compare the author's paper in the Arohiv £ dv. Prax. B. 17. Nr. 6. Pnohta 
Cursus B. 2. § 188. mi^^kc Rochtslexikon B. 3. 754. 

' L. 2. 3. dc LL. (1. 14.) compared with L. 12. C. cod. For other views 
see Zepernick ad Siocama de iudic. ocutumvir. Append. 7. § 19 — 21. 
1. 0. Koeh d« ooDStit. principain. Im. 17M. Emmingbaus ad Goooeii I. 0. L. 
1. T. 4. fo. 1. not w. Onyet AbhandL Nr. 4. Ssvigny l^stem B. 1. \ 94. 
27. 47. 
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CHAPTBa VII. 

OF THE RELATIONS OF LAWS TO EACH OTHSR. 

— ♦ - 

L-OQUJBIOI OF LAWS OF DIFPIBEII SIOSBBS OF 

AUTHOBITT. 

§87. 

In order to determine, in cases where laws conflict, to which 
law preference is to be given, the following principles must be 
obsenred: 

1. Laws which can stand together do not destroy, but only 
limit each other's eifect."' 
9. In case of direct collision the earliest must give way to the 

latest. 

8. H(ime -sprung Gennan laws are of gi-euter autliority than 
adopted laws, and of the foiiuer the more general give way to tlie 
more pailieuhir." 

1. Tlie Canon law is to be observed rather tlian the Konian 
law, unless in any ca.sc it can be sliown that the contrary has 
obtained in pra* ti( o or tliat the doctrines of the latter are required 
to be observed by later laws.** 

0. The newest parts of the Canon law are to be followed in 
preference to the older, in case of collision between them. 
. 6. As we have received the Boman laws as compiled by 
JoBtinisn, we mast endeavour to ascertain their comparative 

" L. 41. de pocn. (4«. 19.) L. 80 de R. I. (50. 17.). 
■ See above § 13. 14. 

* C. O. Biener opuso. aead. Lipa. 1830. T. 2. nro. AO. Togel Beatuiddieile 

dcs Pand. R. 116 — 127. For the various opinions upon this see roooeii I. 
C. Prolog, qu. 7. and Emminphaus in not. ibid. Boricht. u. Zus. zu den Tnat. 
d. R. R. ^ 14 &c. Schweppe R. Priv. R. 1. B. § M. Wemng Lelirb. 1. B. § 5. 
Savigny System B. 1. § 42. 

D 2 
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worth* as viewed by him.P The Novels are consequently to be 
obsenred in preference to any other part of the Corpus Jwi» 
ctoi2M> and of the Novek the latest must be preferred to the 
others. The Code and Institutes come before the Ftodects, not 
however OTermling them, but only showing what parts of them 
have become historical and obsolete ; i but the Pandects are to be 
followed in preference to the Institutes in every case in which it 
can be shown that the latter eontiun an unintentional error. ■* In 
case of conflict between different passages of the liistitutes. of the 
Code, or of the Pandects, the jurist has nothing to guide liiin in 
coming to any ( (tiichision as to whicli passage preference sliouhl 
be given ; unless indeed some of them are merely nuitters of 
histoi^', of whicli sort are, in tlie Code, all older ordinances, which 
are inconsistent with others of later date.* 

The Authentics (i.e. the additions by the Glossators to the Code 
and Institutes and which consist of extracts from the Novels) are 
preferred to the Code so &r as they agree with their sources.* 

p Sec as to this: Thibaut's civilist. Abh. 79 — 107. HufclandulKr den Geist 
deti Kom. B. 1. Thl. 123—183. O. F. C. Haenlein de officio et pot«staie 
interpratis oivM antanomias in Pandaetis oibvias. Eriang. 1817. Grdman n. 
Lohr Magaz. 3. B. Nr. 7. Frits Erlfttttenuig«iL 1. Hft. fr— 17. Sohilliiig 

Instit. B. 2. § 18. H). 

^ In this way the common opinion reproMnted by Hopfher Ck)mment. § 16. 
may be reconciled with that held by H. Oiphaaiiiitnwt. qoaeat. an C. abroget P.? 
F. Gntian de oonoiliat. leg. D. et C. (both in Beger Cod. loatiii. iUiutntiones. 
Francf. et Lips. 1767. 4.), who place the C!ode and Pandecta on the same level. 
For other Nnewa see Walch controv. p. 6 — 9. Mackeldey Lehrbuch § 95 and 96 
may be consulted with advantage. Savigny System B. 1. §§ 43 — 45. 

' As for example L. 7. § 7. hi in. de aoqair. rer. dom. (41.. l.)oompazed iHth 
§ 25. 1, de rer. divii. (2. 1.). For other examples see Savigny tM mpra n. d. 

• Const. Tanta Circa de oonf. Digest. § Id. L. 3. § 20. C. de vet. iur. en. 
(I. 17.) Nov. l '>8. cap. 1. comp. with L. 12. § 1. C. de LL. (1. 14.). The editor 
of the Bcriclit. und Zusatze zu den Inat. des R. 11. 8 — 14. always follows the 
latest pa&»iige. So too Sohomaa Haadb. 1. B. p. 1—12. and Haenlefan he, ear. 
BoerioB Deo. 115. abeoidly pfete the fragnente from re^tmais as matnriora, 
magis (Jigesta atque expensa than tho!ic> ex comraentariis ; and with equal 
absurdity Noodt prob. L. II. 0. 2. prefers the latter to the former £n>m a 
suspicion of corruption. 

* For only Ju8tinian*a laws, not the opimima of the Gloasaton, are reoeiTed. 
Walflih ooDtrar. p> 9. 10. Bnmqiiell liat. inr. p. 2. c. 10. § 14. 1. 1. Scherz de 

■ anthent. anotorib. et auctoritate. Argent. 1733. in C. F. Zepecniok biga 
UbeUor. anth. iUust HaL 1788. 
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S 38. 

In case laws of equal authority axe inconsistent with each 
other, the following principles are usually observed in practice.^ 

1. A subject is bound, with respect to all le^al relations, by the 
laws of the/orwrn, in which he must in general be sued (the so-calkd 
titatutn 2>r>-sonaUa)^ and must even in foreign countries be judged 
nccording to such liiws, unless they confer upon him a privilege 
burdensonie on tlie subjects of those countnes.y 

2. In questions relating to the form of procedure (by wliich is 
not meant the modus procedendi^,'' or to the form and efficacy of 
any transaction and the consequences resulting from it, or to the 
criminality of an action, the so-called atatuta mixta* are applicable, 
i.e. those laws are to be followed which are cuzvent where the 
suit has to be instituted, or where the transaction took place,^ or 
where the crime was committed ;^ but yet, at least in the opinion 

" U. Huber in the appendix to his Pracl. in lib. 1. tit. 3. J. Voet Comm. 
ad Pand. lib. 1. tit. 4. Pars TI. T. N. Ilert de oolli^sinno li g^uin (in. op. 
Vol. 1. T. 1.). Against this praftire are A. F. C. Ilauss de priuripiis a quibus 
pendet legum sibi oontrariarum auctohtos etc. Goett. 1B24. bchwcppe liom. 
Friy. R. 1. B. $ 20. a. b. Kori Erorternngen B. 3. Nr. 1. G. t. Strove Qber da« 
Rechtsgcsetz in Bczithung aof raumliche Vcrhaltaisse. Carlsruhe lS3ii, 
Tiosshirt Ztit sell rift I?. .5. 'J'iO AV. Schiifrncr Kiitwicklung dca intcr- 

nationalcn rriviitPLchts. Frkf. ISJI. Hansel Handbuch dcr Institut. B. 1. 
402—428. Waohtor im Archiv f. civ. Prax. B. 24. Nr. 2. B. 23. Nr. 1. 4. 12. 
K. Th. Patter das praktiMh. enrop. Fremdennekt. Leips. 1846. Oiinthtf in 
Weiako Rccbtslexikon B. 4. 721-755. 

" Wachtt^r uhi supra \\. 23. 9 &(•. 

^ Opinions vary as to this. Compare lltrt 1. c. Sect. 4. $ 12. 14. 16. Eicoius 
V. ^todtges. 18. Uptst. § 6. Emminghaus ad Coooeii lib. 2. Tit. 1. ^a. 23. 
not. li. 

' Hert 1. 0. % 65. 66. Bioeiiia Iff. Hptst § 16. 17. See however Weber nat. 

Verb. § 9.J. 

' For the altered meaning uf this expression see Waohter ubi supra B. 24. 256. 
^ Kritz Sammlang v. RechtsfiUlen B. 2. Nr. 7. 

* L. 6. de eviot (21. 2.) cap. 6. X. de orim. ftM (6. 20.) cap. 6. de oooflm. 

util. (2. 30.). Hert 1. c. § 10. 21. 53. 54. 57. 58. 59. lUccius 2. B. 15. 18. 
Hptst. Kleinschrod Grundw. des piinl. U. § 122 &o. Also valid private" acts 
are to be sustained abroad. Grolman iiber ulographe und mystische Testamente. 
Oiess. 1814. 14—103. Conim in (Almendingen) iiber die Choadlage fto. dee 
olograplien and mystbohen Teetameats. Wiesbaden 1814. 7—62. For aereral 
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of many writers,'* a transaction which has tivken place abroad is 
to be judged in foro domUsUii not according to the atatuta mixta but 
according to the statuta personalia of the subject. At any rate 
a tranaactloii valid according to the itatuia mixta is, in foro 
donueUu, to be held invalid if it was conducted abroad for the 
purpose of evading the laws of the subject's own coantiy,^ or if it 
be such as» though permitted abroad, is plainly opposed to the 
constitution of his oountiy. ' 

d. If the laws of the place where immoveable property, or what 
is considered as 8uch,i is situate* contain proviumis applicable to 
thin^. such laws (commonly called statuta reaZieCj must be observed 
in pi ttcrciRe to the laws of either of the two preceding classes.'' 
Moveable i>r()i>ertv is governed by tlie xtatuta />('r«o«/7/ia ' miless 
the laws of the place where such property is, are expressly 
applicable to it.^ 

points connectofl with the statuta mixta sec Ilassc im Khein. Mas. 2. llirg. 
371—382. Mittcrmaier im Arch, fiir civ. Prax. 13. B. 2. lift. Nr. 10. & in 
Elvm Themis B. 2. Nr. 3. Pfeiflffer praot Ausf. 3. B. 83—88. Fnnke 
B«ttr&gc. Chemnits 1890. Nr. 3. AVa< hter ubi supra B. 25. p. 37—248. 

•* Hcrt S.ct. J. § 10. See contra Weber natiirl. Verb. § 62. Not. 2. 

• Schiiffn. r uhi supra § 8o. Wachter ubi aujn'a B. 2a. p. 412 — 417. 
» ^ychi v nat. Verb. § 62. 

* Lcyser Sp. 26. m* 3. Pofendorf T. 3. Oln. 174. f 7 «< »eq. 

^ Hert 1. 0. 8 9. 13. 17. 22. 30. 38. 41. 44. 46. 47. 64. Biooius 16. Hptst. 
Some W( iirlity reasons against this theory, which obtains in practice in cases of 
Bucoessiuii ab inteatato, are piven in G. L. Menken I), de statiitis civitat. pro- 
Tiucialium in success, ab intestate ad bona etium uiibi bita secundum ius civile 
extendendis. lips. 1741. § 9 (in his Opiuo. Nr. 7.). Hartm BeohtagntMhtea. 
1. B. 17d. See too A. F. Heiaiier Tom stQlaahw. Ffradreoht. Letpi. 1808. 
^ 23. 24. 2o. 

» Hofacker princ. iux. K. O. T. 1. § 140. 
cotUra Waohter ubi supra B. 24. 297. 
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CHAPTER VIII. 

OF THB DDRiLTION AND BBP8AL OF LAW& 



§ .•{«.). 

A LAW does not of itself lose its bindinp: power, unless the time 
for which it was to be biiulinp; has expired, or the conditions ni)on 
and for which it was made have ceased to exist. ' Laws can only 
cease to be binding in consequence of some act of the legislative 
power. By such an act every law may be repealed even though 
it contain a danse to the efiect that it shall last for ever," and 
though such danse be not expressly mentioned in and repealed by 
the later law.* 

§ 40. 

Modes of BopooL-~A law may be altered in many ways and may 
be repealed in whole or in part A law may be totally repealed 
(abrogari) either expressly or impliedly by some later law wholly 

inconsistent with it. A law may be partially repealed simply 
{deroffar'i), or by some addition to it {mihro<jan) or by some 
alteration in it {pbrogari) made by another inconsistent law. P 

§ 41. 

£fiiMt of new on older Laws.— An old law is repealed by a later 

* Arg. L. 1. ^ 43. de aqu. quotid. (43. 20.) L. 6. § 14. de exousat. (27. 1.). 
The mere xum-existenoe of tiie iwwcmi for which the law wis framtd does not 

fall within tins rule, jwst % 52. 

Arg. L. 27. C. de test. (6. 23.) and see ante § 17. 
■ E.g. L. 4. C. de SS. eccles. (1. 2.) L. 6. C. de sec. nupt. (5. 9.). 

* I. Hert de lege olamula ne abrogar. poaiit anudta § 8. (op. Y. 1* T. 3. 
n. 1.). Othen an ^ a difbnmt opnion on ueoimt (rf L. 14. pr. do legat. 1. 
(30.) L. 22. de legat HL (32.) amongft them Bttrtoliit in L. omnee pqpoliD. de 
iust. et inr. ool. 11. yen. quid dicemus. 

p Ulpiani Fragm. T. 1. § 3. Dirksen Beitrage 294—297. .Schilling Institiit. 
B. 2. i 16. 
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one.^ This however is only time when there is a complete and 
clear inconsistency between the old and the new laws ; for a new 
law of doubtful meaning is always to be construed so that the 
least possible departure may be made from the law previously 
existing.*' A new law is moreover, although general in its terms, 
to be hdd to repeal only that which was the mU, and not to apply 
to the exceptions to that role," nnless such exceptions are refened 
to in the new law either expressly or impliedly, as where some 
only of the exceptions to the old are excepted from the operation 
of the new law.* The consequences of a law are of course destroyed 
by its repeal." 

§ 42. 

Bepeal of Privilegria.— The preceding principles are on the whole 
applicable to privUegia.* (§31.) Advantageous jirtvUe^' how- 
ever, in case of opposition and consequent non-exercise, are lost 
as a general role in thirty years * by prescription, and if opposed 
to the acquired rights of others, or consequently to older prkU 
legiot are in caaea of donbt to be treated as void.* The sovereign 
■may at his pleasnre recaU a prwUegum which he had granted 
preeario or ad beneplaeiiim,^ or which has been abused by the 

« L. 4. de eonrt. pfino. (1. 4.). 

' L. 35. pr. C. de inoff. testam. (3. 28.). 

• L. 26. 27. 28. de LL. (1. 3.) L. 80. de K. I. (50. 17.) L. 41. de poen. 
(48. 19.) L. 3. C. de silentar. ct decur. (12. 10.) cap. 1. do constit. in 6. (1. 2.). 
F. T. Sefdliti (paraea. Stoekmaan) de vi legom prior, in posterior. lips. 1808. 
A partly diAMnt view ia taken bj Oonnar jnr. Abh. 1. B. Nr. 7. Bat aom- 

pare L. 26. § 1. C. de usur. (4. 32.) with L. 2. 3. C. de usur. k i indie. (7. 54.) 
L. 4. C. de aodifio. privat. (H. 10.) Nov. I.jN. praef. Tlubaut Civil. Abh. 108 
— 130. Bomemann im neucn Archiv. liobtock 1818. 178 is of quite a ditfcrent 
ppinioo. 

* E. g. L. 23. pr. C. ad SCt. Vellfliaa. (4. ».) Nov. 134. o. 8. 

- Thibaut Vers. 1. B. 213—224. 

' S e csptcially I. 0. F. Wasrauth de privilegior. natura. Ooett 1787. oap. 2. 
Uuiatory kl. jar. Scbrift. 1. Samml. 99. et teq. 

T Bi^biia to bold hin are excepted by L. 1. de mmdinia (ISO. 11.). 

' Oliick Pand. 2. B. § 110. Ilufeland Geist dea B. R. 1. B. 262—264, 
274—281. Fritz in Linde /oitsclirift 4. B. Nr. 6. Steppes ebenda 14. B. Nr. 5. 

" L. 7. C. de preeib. imp. otier. (1. 19.) L. 4. C. de emaiioip. (8. 49.) cap. 1. 
de oonstit. in 0 (1. 2). 

^ Wasmuth I. c. S 23. 24. 
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person to whom it was granted ; but a gross abuse and previous 
admonitioii axe considered to be necessaiy to warrant a xeoalL** 
In other cases a prwUegium can not be recalled unless such a 
measure is for the public benefit, and then only on mdenmifying 
the grantee.* A privilegiium is not, in a case of doubt* to be 
oonsidered as having ceased on the death of the grantor;' but 
the grantee is at liberty to renounce it so far as he is interested 
in it,s proyided such renunciation be not fbrbidden as it is by the 
liopish rule which prohibits a person who enters any order from 
renouncing any of the pri\ileges conferred upon it.'* This rule, 
however, is not followed (except as regards ecclesiastics. Froben, 
§42), 

« can. 7. D. 74. cap. 11. 24. X. de privileg. (5. 33.). 

' arg. 0. 43. X. de rescript. (1. 3.) arg. II. Feud. 27. § 7. Stryk de ime 
privikgiit. oontra priviL $ 33. Idem de abnen inr. qoaeiiti. eap. 4. 

' Strubcn 2. B. 80. Bed. MUllor ad Loyser Obe. 43. Himimcl Rbaps. Obe. 
469. V\K>n imperial priviUgia see Qentlaclier 0(ap. iur. genn. 4. B. 9. Cap. 

' "Wasmuth 1. o. § 29. et seq. 

* L. 29. C. de pact. (2. 3.) cap. 6. X. de pnvil. (a. 33.). Wannntlil. c. § 24. 
^ O^p. IS. X. h» ftso oomp. (2. 2.). The mle ie even denied by Hnlidaad 
Qeist deeBfim. B. 1. TU. 286—290. 
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CHAPTER IX. 

OP INTBBPBBTAnON. 



5 48. 

The purjiose of even' law is its own application to cases speci- 
fied in it. In order to be able properly to apply a law. it is not 
sufficient merely to know its nieaninf^ and to be acquainted with 
the events which give rise to rij^lits and duties, but it is necessary 
to possess in addition a considerable amount of general know- 
ledge and of tact, which it is the object of sound education to 
impart Passing over that which belongs to the latter, there 
remain to be examined here the principles which govern the 
interpretation of laws and of legpd instnunents. 

L-nmmPRKTATTOH OF LAWS. 
§ 44. 

By ihe interpretation of a law is meant an accurate statement 
of the precept contained in it (the meaning of the law)^ A qrstem 
of roles by the observance of which such a statement may be made 
is Juridical Hermeneutics.* 

' Y. Forster de iuris interpr. (Otto Thes. T. H.). F. BapoUa de iureoousuito, 
•. da lal diaoend. interpr. inr. tir. Neap. 1728. 8. tranalated into GOTnaa wiUi 
notea hy Griesinger. Stattg. 1792. 8. C. H. Eokhaid hermen. iur. oum not. 

C. F. Walch. Lips. 1779. 8. edited also by C. W. Walch. Lips. 1802. 8. 
L 0. Sammot Henncncutik des Kcchts, editetl by F. G. Born. I^ipz. ISOI. 8. 
F. Maglionus de iuris interprotandi raUone. Neapoli 1808. M. A. Mailher de 
Chaaaat tr. da rinterpretatum daa loia. Pana 1822. 8. W. F. aoaaiiia 
Hamianeatik dea fiaohts. Lcipz. 1831. 8. See as to the subject of interpretatioii 
in general : Zusiitzo und Rericht. zu den Inst, des R. R. 171 — 100. G. S. Teucher 
de natura ot formis inUrpr. obsorv. Siwc. 1. & 2. Lips. 1804. K. S. Zacharia 
Vers, einer allgcmeincu iicnuuneutik des llechts. Meissen 180d. Zirkler 
Bcriaion dar Lehvea daa poaitiTaa Baehta. Watelar 1807. 2. B. a 84 
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A law may be inteipreted either by the law-gLving power (Infer- 
pretaHo UgaU») or otherwiee (int daetrmaiU), Legal inteipreta- 
tion is again either aathentio (int. omUhmHca)^ or customary 
{utnaUa},^ according as it proceeds from the sources of written or 
onwritten law respectiyely. The authority of legal interpretation 
depends, not on its ugreement with the rules of hermeneutics, but 
simply on the extent of the law-giving power of the person 
declaring it."' The rules which follow are only required for 
doctiinal interpretation. 

§ r>. 

It is necessaiT clearly to distinguish from each other : 

1. That whicli is actually signified by the words as they stand 
(meaning of tlie words) : 

2, That which was meant to be expressed (the intention ° of 
the legislator) : and 

8. The result arrived at by a logical deduction from the reason 
of the law.** 

An interpretation if based upon the meaning of the words of a 
law is termed gramrnoHcal. If based, as it ou^^t to be,i* upon the 
spirit of the law {aentenUa legU)^ Le. upon the intention of the 
legislator and the reason of the law, the interpretation is termed 

logicalJt 

$eq. HufelaadGeist des Kom. K. 1. Thl. 1—211. Savigny System li. 1. § 32—50. 
Thibant Hermenefutik u. Kritik edited by Guyet Berlin 1842. Hiiuel 
InrtitatioDai B. 1. 428-^468. Gfinther hi WeialM ItofthtnlOTikmi B. 4. 
701—711. 

" L. 12. § 1. ('. (U- l. -g. (1. 14.). 

> L. 37. 38. eod.(l. 3.). 

" Sftfigny Syrtem B. 1. § 82. 

" Savigny mpra $ 33. Note a. 

" contra Vangcrow Leitfadon § 24. 

p L. 12. 13. 29. 30. de LL. (1. 3.) L. 13. § 2. do oxcusat. (27. 1.) L. 6. fi 1. 
de V, S. (dO. 16.}. See cotitra iSohuman Uandbuch 1. B. p. 137. 

« Thibant YefBodie 2. B. 9. Abh. and Theoiie dcr log. Auel. 2te AulL 
Altona 1806. ^3. Of a aomewhat different opinion is Teacher 1. c. Spec. 1. 

p. 16—24., and a very peculiar view is taken by CJnyet Abhamll. Nr. 7. 
Against the division of interprctiition into f;ruuimatieal and logical see Klitz 
Sammhing v. Rechtsfalleu B. 3. Nr. 8. Savigny System B. 1. ^ aO. 
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§ 4C. 

The person on whom the duty of interpretation falls must in 
the first place look to the words used, and must only resort to a 
logical interpretation when there is a clear necessity for so doing/ 
If he can not ascertaineitherthemeaningof the words or the spirit 
of the law, he must search for an anthentie interpretation.* If, 
however, a doctrinal interpretation is possible he most abide by it, 
even though the result at which he may so anire be opposed to that 
which notions of natural justice and morality, or of what is 
ambiguously called equity ^ {oequitaa), may seem to require.* 

L Grammatioal. 

§ 47. 

It is the object of grammatical interpretation to ascertain the 
meaning of words from the use that is made of them in language,* 
and to discover whether a word has one or more meanings. In 
the latter case we hare the following classes. 

A. With reference to its origin, one meaning may have been 
introduced by common usage, and another by the usage of a 
limited class of persons* In the former of these two cas^ the 
meaning of the word is said to be common {signiJieaHo VfUffafit), 
in the latter, peculiar {nign'ificatio particulur'utjf and the word itself 
is called technical {trrminus tvcJuiicm). 

B. With reference to its actual currency, one meaning may be 

' L. 12. de LL. (1. 3.). Thibaut Theorie d. log. Ausl. § 9. 

* L. 1. 9. U. C. de LL. (1. 14.). Woltaer Obs. Faso. 1. n. 1. Thibaut 
Theorie S 19. 

* L. 1. de nunor. (4. 4.) L. 19. pr. de oaptivis (49. 15.) L. 90. de R. I. (60. 17.). 

See as to the different notions of equity : I. L. Conradi de iuris ct aequitatis 
inter so consensu, (opusc. vol. 1.). Kleins Annalen 1. B. 357 — 31K). L, H. .Tordau 
uber die iiUligkcit bei Entscheidung der Rcchttifalle. Qotting. 1UU4. 23 — 54. 
F. A. SohiUuig de aeqoitatia notiooe. lipe. 1836. 

* L. 12. § 1. qni ct a quib. maniim. (40. 9.) L. 19. de appcll. (49. 1.) L, 1. 
C. do LL. (1. 14.) Auth, JubemuB C. dc iudic. (3. 1.). Vinnii quaest. sel. 
L. 1. c. 2. Hartlebcn med. Sp. 4, m. 9. Miilki ad Leysor Obs. o. 6, For 
different views see Jordan nbi supra 54. Kritz ubt aupra Xr. 8. § 10. 

* L H. Boehmer de intcrpr. gremmet. bX, et usu in iuie Kom. (in Exero. 
T. I. alao ite A prefooe to BriMMmiiu de Y. S.). 
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usual or proper (ttgnificaiio propria), and the other nuty be 
mmsual or improper {m^^fieatio impropria), or both meaningB 
may be equally usual {ambigukas, verhum agiixooeum), 

G. liasfly, considered wiih reference to its extent, one meaning 
may embrace much more than the other. The former is then 
called wide or extended {signyieaHo generdUa vel lata), and the 
latter nanow or restricted ( signi/icatio speeiaUB vel Btirieta), 

An interpretation strictly grammatical and amved at by con- 
fining oneself to the exact meaning of tlie words of an unambiguous 

Iew is culled literal {interprctatio rcrhalifi). An interpretation of 
an ambiguous biw is said to be liberal ijntcrjm'tatio lata) if based 
upon the wider meaning of the words used, and strict {'uiterpretatio 
stricta) if upon the narrower. By a strict iutei'pretation is, how- 
ever, often meant a literal interpretation of a law, whether 
ambiguous or unambiguous, as opposed to any logical extension 
of its literal meaning.' 

§ 49. 

Where a word has several meanings and it is doubtful which is 
the true one, the most common and usual must be tiiken,' miless 
it can be shown that a peculiar mode of expression has been 
adopted by the law -giving power.^ If the meaning of a word 
has changed in difterent times, that meaning is to be preferred 
which was common when the law, in which the word is found, was 
promulgpited.^ Laws which are really ambiguous can only be 
interpreted grammadcally by a correct statement of every meaning 
they may possibly haye ; which of these is to be deemed the true 
meaning must be discovered by logical interpretation.^ PrwiUgia 
are subject to the above rules; and in doubtful oases they are to 

^ Teucher 1. c. p. 25—34. 

' L. no. pr. de leg. III. (32.) L. 1. pr. oon^tred with L. 7. $ 3. ad. SCt. 
Maced. (14. 6.). liapoUa 1. c. p. 132—137. 

* L. 1. L. 52. de Y. S. (50. 16.) oomp. with L. 3. § 1. de ncgut. gest. (3. 5.). 

* Boflihiner L o. § 9. not q. 

« Footer L o. L. II. o. 2. pr. nr. 8. 4. 
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be interpreted grammatically unless the sovereigiL has interpreted 
them anthentically.'* The kw-giTor wnst moreow always, until 
the CQntnuy is shown to be the case, be pneumed to haye 
expressed himself conectly, and therefore in cases of doobt is to 
be considered as having enacted eveijthing logically implied bf 
the wozda he has need {airgumewliim a confrario).* 

* 

, 8. Logical. 

§ .^0. 

The results arrived at by a logical interpretation ^ of a law may 
or may not be the same as those arrived at by its grammatical 
interpretation. If the former be the case logical interpretation 
may agree with the clear words or may detennine, if the words 
have more meanings than one, which of these meanings is to be 
adopted {inUrpretaiw (Zeclarativa). If the logical be not in 
harmony with the grammatical interpretation, the result given by 
the former may differ wholly or only panly from that given by the 
latter ; if only partly the application of the law will have to be 
eitlier extended to more, or restricted to fewer cases tlian gram- 
matically speaking are provided for by it. In the former case tlie 
interpretation is called extensive (interpretatio cxtensiva), in the 
latter restrictive {jntrrjnrtatio rcHfncth'a).*^ It thus appeal's tliat 
the division of logical intei-pretation into dechiratoiy extensive 
and restrictive is not exhaustive ; but an examination of each of 
these tlu-ee classes will be sufticient for all purposes, inasmuch as 
the principles developed by such an examination will be found 
applicable to every possible case. 

' TUsisnotoppoMdto L.4S. pr. d* volg. etpnp. nilMt.(2S. 6.). Wammtli 

donatur. privil. c. 1. § 13. I. S. Fiitter de inre et offic. iudic. oirca interpr. 
priv. Idem do iure et offic. summ. imp. tribim. droa interpr. priv. (op. n. A. 6.) 
and his Rechtsf. 1. B. P. 2. Resp. 25. 
• Thibrat Yenaobe 1. B. 280— 2M. 

' Dimelfi oomment. L. 1. c. 13. 14. Franske comm. ad P. L. 1. T. 8. 

Thibaut Tluorio dor log. Ausl. Altonn 1799. 8. 2nd edition 180fi. 8. 

' Acoordinp to Savigny System R. 1. § 50. this di^Hsion is based on the 
mistake that the word inteqirctation corresponds exactly with the Komau 
mterprMio, i.e. gndoal lonnation of the law. L. 2. { 5. de oilg. lor. (1. 2.). 
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A. BZTENBIVIS. 
{ 61. 

CSonsidering the reason of a law, one of the fondemental rnles 
applieaUe to extennye oonstnicltoii is that whenever the very 
same reeuon for which the law was made to extend to certain 

specified cases is iilso applieiible to iuu)tlier unspecified case, 
tlie latter must be governed by the same law as tlie former,** 
wlicthcr tliat law be written or unwritten." Penal and modifying 
laws are to be thus interjircted extensively ; provided by so 
interpreting the latter tliose positive laws left unaltered are not 
deprived of their effect** Privilegiay jura sinfiuhiria^ and laws, 
the extensive interpretation of which ia forbidden,"* are not to be 
ihns interpreted. 

Considering the object the law-giver had in view, every law 
should be extensively interpreted so as to carry that object ^ly 
ont.* Extensive interpretation of a law founded on its reason is 
oonunonly called interpretation by analogy 

B. BESTRICnVB. 
§ 52. 

The maxim eestante raiione legi$ ceBsat . lex ipta is altogether 

^ L. 12. 13. de LL. (1. 3.). Thibaut TlMdris § 17. Sec contra as to the 
necessary sameness of the reason Franzke 1. c. n. 40 — 68, Ilofackcr prino. iur. 
B. G. § 156. Of a totally diil'erent opinion is U. Cock de argumeuto ad analogiam 
etc Dayentriae 1B21. p. 28 iqq. 

■ Olflek Ftod. B. 1. § 87. This is not oppoied to L. 39. de LL. (1. 8.). 
BeitT. u. Bcricht. zu den Inst, des R. R. 165 — 167. 

L. 2. § 29. ad SCt. Tert. (38. 17.) L. 3. de L. romp, de paricid. (48. 9.) 
L. 7. § 3. ad L. lal. Maiest. (48. 4.). !S<)e aa to dili'ereut notions Thibaut 
Theorie § 21. fVamke L e. n. 40—70. Fenerbadi B«viaoa 2. B. 17 fto. 
Chaant de Tinterprgtation p. 163->173. Bee Jordan Obex d. Aniilegnng der 
Strafgesctzc. Landshut 1818. 

' L. 14. de LL. (1. 3.) L. 141. pr. L. 162. dc R. L (50. 17.) L. 23. § 3. de fid. 
ber. (40. 5.). Thibaut Theohe § 19. The contrary is supposed by 1. C. Conradi 
ad Jol. Paid, ex libio eingiilari de hue aiagolari xeliqw Fiagm. I. $ ft-rU. 

" Thibaut Theorie $ 18. Thibaut YetB. 1. B. 272—276^ 

• ITiibaut Thooric § 12. 
Tliibuxit Theorie § 28. .Savigny System B. 1. § 46. Hansel Institut. 
B. 1. 308—371. Wachtwin Archiv des Criminal-reohU 1844 B. 1. Nr. 12. 
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fiJse wlien applied to restrictiTe interpietatioii. If after a time 
the reason of a lav oeaaea to eziat, the law iteelf nererthelesa 
contiimeB binding, P and it is not to be interpreted reetrictivelj 
merely because some particular case may not come within its 
reason.^ Bestrictive interpretation is only to be adopted when it 
can be shown lhat the law -giver did not intend the law to extend 
to the case in question.' 

G. DECLARATORY, 

§ 53. 

As for declaratory interpretation (§ 50), one must endeavour to 
ascertain the reason of a law and the special object of the law* 
giver, and to eeorry out the conclusion thns anived at in preference 
to all others. If it be, nerertlieless, uncertain what interpretation 
should be adopted, the general intent of the law-giver is^ we are 
told that 

a. Thatmeaningof the words which is most confonnaUe to the 
nature of the case is to be preferred." 

h. In modifying laws and prwiUffia the narrowest mooning is 
to be taken, ie. that meaning which causes the least departure 
from the existing law;^ but stiU fiill effect is to be given to the 
words of unambiguous privilegia.^ 

c. If none of these principles can be applied a judge is always to 
adopt the most equitable and lenient meaning ot which the words 
are capable/ 

p Stnibcn 2. B. 144. Bed. Thibaut Theorie § 22. Vangerow Leitfaden § 25. 
*> L. 4. d. 6. 8. de LL. (1. 3.) L. 1. pr. § 3. de minor. (4. 4). Avcran interpr. 
L. A. 0.10. Tooidftiiit.L.l.e. 1. W«lMr fiber di* nat Yerb. § 64. 
' L. 6. 1 2. de hiM petnm. (37. 14.) L. 19. ad exbib. (10. 4.) L. 13. ^ 1. da 

excus. tut. (27. 1.). 

* L. 67. do R. I. (50. 17.). 

* L. 3d. pr. C. de inoffio. teat. (3. 28.}. L. 43. de vulg. et pup. (28. 6.). 
Thibaut Theorie V 1^* Boehmer de finib. pririL regund. o. 3. ^ 9. 
(Bxero. T. I.). Putter in den ^ 49. Not y. oit. Abb. With reepeet to in- 
terpretation injiirioiis to the sovereign see contra Stryk do interpret. priT. 
0. 4, Leyser Sp. 10. m. 3. Wasmuth de nntnr. privil. c. 1. § 13 is doubtful. 

* L. 3. de const, prino. (1.4.) aud sec Thibaut Theorie § 15. p. 54. 2nd edition. 
■ L. 42. de poen. (48. 19.) L. 66. L. IM. ^ 2. de B. L (M. 17.). 
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a or oritidoB. 

§ 54. 

It is of very considerable importance, in the actoal state of the 
Roman law, to determine how far a jurist is at liberty, by his 
own criticism, to form a text having the force of law. There are 

two principles to be kept in mind here : 

A. A jndge ought not, without an authentic interpretation, to 
proceed fartlier, if the rules of interpretation are insuihcient for 

Lis purjiose ;>' 

B. The Roman law has not been adopted from the text of any 
one manuscript, but from tlnit of several manuscripts. Hence it 
follows tliat we are at perfect liberty to choose the text of that 
manuscript which appears to us the best, and to correct errors in 
the printed copies by collation with it, but if the text of the 
manuscript is certain an alteration is only to be allowed in case all 
the conditions for it logical interpretation are present* 

II -IHTEBPSETAIIOH OF OTHER DTSIETJimnS.* 

§ 55. 

The Roman law contains an almost innumerable number of 
rules for the interpretation of legal instruments." The laws 
applicable to particular agreements, tervituUa and legacies, for the 
most part depend on nothing else. The following main principles 
are all that can here be noticed. 

' See above 1 46. 

* With this qualification I still adliero to the opinion fiwiBfirly expressed by 
mc in my Vers. 1. H. Nr. 1(J. For the views of others see I. L. Tonradi 
vitiorum criticunnu cUmax, adversus llanchinum. Lips. 1762. Feucrbach 
Civ. Vers. 1. B. 3. Abh. But see contra : Thibaut Theorie § 44. Compare also 
Hafeland Geist dee Bfim. JL 1. TU. 70—81. Spaagenberg Ehilettmiff. 
243—203. 

* The translator hns prrforrrd to use the word instruments throughout this 
and the following section, although the principles stated in the text apply as well 
to verbal as to written agreements &c. The Gennaa word is Oetehitft, 

* Mantiea do tadt «t ambig. oooTont. Avenm hiterpr. L. II. o. 2. 30. 
L. ni.e. 16—30. L. IV. c. 1. 2. 3. 9—17. L. V. c. 1.2. 5 -12. C. F. Alef 
do eo quod aequ. est in dubiin convent, (in his dies aoed. n. 6.). Uaterholsner 
Lcbre d. Sohuldverhaltnisscn B. 1. § 41. 

a 
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Wordi.— In tlie first place, according* to what has ah^ady been 
said upon ^n animatical interpretation, attention must be paid to tlie 
meaning of the words used;'^ and these are to be taken iu the 
sense usual in the place where the transaction occurred.^ Unre* 
strained general words are to be taken in a corresponding sense, 
and no word is to be treated as superfluou^<l eyen thouf^ the whole 
instrument should, when correctly interpreted, prove good for 
nothing.^ 

If, however, the sense of the words be obscure or ambiguous, 

then that meaninfj is to be adopted 

a. liy wliicli some ertect may be ffiven to tlie instrument;^ or, 
h. By whii li the result most ii<fieeiible to the nature of its 
Riibject matter may be attained and lastly, 

c. By wliich the losing paily is least prejudiced;^ but still in 
cases of doubt the words are to Ije taken most strongly against 
him by whom tlie first proposab touching the matter in question 
were made ' (as in general the seller or lender). Maniage gifts 
are especially fiivoured.'' 

Intention.— Words are merely a means to an end ; and if an inten- 
tion contrary to the meaning expressed by them can be proved,' 

" L. 7. § 2. (lu supcl. Icf^. (33. 10.). L. C9. do leg. III. (32.). 

* L. 50. § 3. de leg. I. (30.) L. 65. § 7. de leg. III. (32.) L. 18. S 3. de 
iMtrooto. (33. 7.) Wftohter im Arohir f. oiv. Prax. B. 19. Nr. 6. 

' L. 31. de eviet (21. 2.) L. 23. de g. P. XT. (8. 2.) L. 26. § 2. de part. dotaL 

(23. 4.). 

' L. 9. § C. do R. C. (12. 1.). 

' L. 22. pr. de usu (7. 8.) L. 41. L. 80. 134. § 1. dp V. (). (45. 1.). 

* L. 9. de eervit. (8. 1.) h. 43. pr. de damn. inf. (39. 2.) L. 67. de £. J. 
(W. 17.). 

* L. 34. de R. T. (50. 17.) L. 90. de Y. O. (45. 1.). 

' L. 17. § 3. 4. d(- S. P. U. (8. 2.) L. 21. ,33. 34, pr. do contr. cmt. (IS. 1.) 
L. 39. de pact. (2. 14.) conip. with L. 40. 68. pr. de contr. cmt. (18. 1.) L. 6. §6. 
L. 11. § 17. L. 26. 27. de act. e. v. (19. 1.). For other views see I. H. Boehmer 
de intevpr. Uo. •drm, enm qui olarios loqui de1mi«et (Esere. T. II.). Goiao. 
Obs. L. 1. 0. 10. Avcran in1ori>ret L. 2. 0. 2. Pofendorf T. 1. OIm. 132. § 6. 

* L. 8.5. pr. dc R. T. (.)(>. 17.). 

' An extensive interpretutiuu ob ratiunem cannot bo allowed in the case of 
private instramoilik Sohwopix^ RSm. Privatr. 1. B. 1 124. 
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effect must be ^veii to this intention ratlier than to the words 
ased.i" A distinction, however, is made between Bihiteral and 
Unikteral instruments. 

a. In bilateral instruments the words, if clear, must be followed 
even against the intention of one of the parties :° but, where the 
intention of both parties is the same, effect must be given to it 
against the clearest words.*^ The preamble of an instrument 
.generally affords the best means of discovering the intentiou of the 
parties thereto.P 

h. Til niiihitti jil iiistriiineiits tlie iuteutioii of the speaker lias to 
be ast eitiiiiKMl and followed, and if the meaning of his words be 
donbtful, recoui-se must be had to liis previous explanations and 
statements.*! If the instrument, as for instance a testament,** be 
such that it cannot be upheld without a will expressed, a 
proved intention, inconsistent with the words themselves, operates 
merely to destroy their effect, but cannot go further and render 
operative a disposition not warranted by the words used.* If no 
satisiactoiy result can be arrived at in any one of these ways the 
instrument must be held void.* 

• 

• L. 60. pr. de log. III. (32.) L. 6. dc pignor. (20. 1.) L. 5. de transact. 
(2. 

" I>. 99. pr. de V. 0. (43. 1.). 

• L. 219. de V. S. (50. 16.). 

» L. 134. § 1. de Y. 0. (45. 1.). Maatica 1. o. cap. 4. Tit. 9. S. Stryk do 
iare praefiitianiuii cap. 2. $ 4. I. H. Boehmer oonralt. et deo. T. 2. P. 1. 
Besp. 68. n. 24. B. 318. n. 8. R. 560. n. 11. B. 064. n. 6. B. 642. a. 5. T. 2. 
P. 2. R. 914. n. 11. T. 3. P. 1. R. 177. n. 15. 

1 L. 66. dtt iudio. (5. 1.) L. 52. pr. L. 83. g 1. de V. 0. (45. 1.) L. 06. de R. I. 
(50. 17.). 

' See farther as to the interpretatioa of wills tbe last 4 ol Thibaat^s System. 
■ L. 0. pr. de hered. inst. (28. 5.) L. 7. § 2. de snpellect. legat. (88. 10.). 

• L. 10. pr. de nb. dub. (34. 5.) L. 73. ^ 3. de &. L (50. 17.). 
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PART II. 

OF THE CO^'SKaUEA'CES OF LAWS. 

CHAPTER 1. 

OF RIGHTS AND DUTIB3 CONBIDEBBD BT THEHBSLVEa 

DIVISION I. OF RIGHTS. 

Rights and duties arc the results of laws. Tn considering 
rights and duties we must carefully distinguish: (1) rights and 
duties themselves, or power and necessity ; (2) their subject or tlie 
person for whom something is possible or necessarj' ; (3) Uieip 
object or that which is possible or necessaiji and (4) their founda' 
tion or that which calls them into existence and sustains them 
afterwards. 

£— fUBDOK OP A€xnnr 

As a right is neither more nor less than a legal power to ( oiiijjel, 
everything done in exercise of n right is juridically speaking 
lawful, even il" another he hurt therehy." If however an act in 
itself lawful be performed craftily to evade a law ^ or merely with 
the cunning intent to hurt another^^ such act must be treated as if 
it were forbidden by law. 

" L. 1.>1. L. loo. § 1. (Ir n. I. (.-)(). 17.). 
* L. 3. § 3. ad set. Macedon. (14. G.). 

' The old doctrine was well founded on the moral tendency of the Bomon 
law (§ 9) and on L. 1. § 12. L. 2. f 9. de aqoa et aqnae plnv. (S9. 8.), Hot. 68., 

but not so well on L. 38. do R. V. (0. 1.) L. 3. pr. de opcr. publ. (50. 10.). 
Cnrp/ov Dccis. n. 104. Gail L. 2. Obs, (59. Pufondorf T. 4. Obs. 2G;i. 
.s. ^>tryk de iuro aemulationis. c. 1. n. 13. liirt de iwr^-itute naturaliter 
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§ 59. 

Eveiy ri^t is as such accompanied by a power of compelluig 
the pefformance of or forbearance from some positiTe act In 
the absence of such a power no right properly speaking is con- 
ceivable; but a right may well exist without there being any 

absolute necessity to exercise tlint jxnver.* 

Tliis power of compulsion c iui iis u rule only be exereiscd with 
the aid of jv judge. With such aid the power nmy he exercised 
eitlier actively (by an action), by seekinf^ the assistance of the 
judge to compel anotlier to perfoiiu his duty,*"* or passively (by 
way of defence), by bringing forward one's own right in answer to 
an action instituted by another. Generally speaking the latter 
course is most advantageous in consequence of the more favourable 
position of a defendant as compared with that of a plaintiff^'* 

III.-1I0BBB OF OOmULSIOV. 

1. SxtrajudioiaL 

§ i\0. 

Offenaive.— A person seeking himself to enforce a right can do 
so by acting offensively or defensively. The former course, when- 
ever jtulicial assistance can he x)rooiired/ is as a general rule 
forbidden,*^ unless expressly allowed*^ by the supreme power or by 

constituta. Sect. 2. § 11. See contra C. Thoraasius non-ens actionis forensis 
contra aedificaatem ex aemolatione (Disa. T. 2. n. 61.). Hufeland Qeist des 
JRonL B. 1. ThL 92. Oeaterding NaobfoTMh. 3. B. 191—107. Sehweppe Bom. 
Priv. R. 1. Bd. § 14(5. Sint. nis Civilrocht B. 1. ^ 27. 

' This is inserted heoaust- >{ idler ad Leyaer Obs. 44., attributes no power of 
compulsion to negative pririlvgin. 

.* 0. Uasae im Rhein. Museum B. 6. Nr. 1. & 6. Savigny System Bd, 
5. 1 205. 

I" ^Vebcr'.s IVitr. to his Kl. ii. Kiur. 1. X. 1. 
« L. 10. § 1(5. ([uao in fraud, cred. (42. 8.). 

* L. 3. C. de pignor. (8. 14.). Pufendorf T. 2. Obs. 02. istrubcu 2. B. 32. 
Bed. 3. B. d7. Bed. 

. * dofHotli ord. Proo. I 2. 3. 4. 5. For the buCoiy ol ^ete doetrines see in 

C. F. Walch (Hs(juis. hist. inr. civ. dc vindict. prirat. Icn. 1768. (op. T. 1.). 
Linde Zeitschrift 1. I?. Xr. 21. Fritz Erlautenin-( n 1. lift. 125—131. 
6. Benfey im. Khein. Mus. B. 7. Nr. 1. Vuugvrow Leitiuden g 133. 
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agreement between tlie parties ; but by no private ngi-eement can 
a person be lawfully empowered to use personal violence. By 
the Boman law (generally attribated to a Deeretum D. Marei^ he 
who acts aggressively in enforcing a ri^t incurs, as a penalty, if 
the person aggrieved insbts upon it, the forfeiture of that right to 
him ; or, if the ri^t had really no existence, the aggressor can be 
compelled to restore whatever he took away, together with its full 
value/ These pnnisliments attach to a person possessing in 
right of anotlu r it" he, without Ciiuse, (k^hiys tlie ^nviiig up of the 
tiling until judgment.^' They are moreover not obsolete.^ 

^ c.l. 

Defensive.— Every one on the other hand is permitted to enforce 
a light defensivel}',' and so to protect not only hia person ^ but 
also every thing else of which he is in actual possession ; ' but 
even in this case no one is allowed to employ more force than is 
necessary to repel the unlawful aggression {maderamen ineulpata 

2. Judicial. 

A. ACTIONS. 
§62. 

Afltiff"f in rem, in persona m.^With tl le above exceptions the 
rule mentioned in § 59 is of universal application. Before proceeding 

' L. 7. L. 10. G. imde vi (8. 4.) L. 18. quod nut. c. (4. 2.) L. 7. ad L. loL 

do vi (48. 7.) Nov. 60. c. 1. I. H. Bochmcr dc poena ius sibi diccnt. dlM iudiM. 
Hal. 1725. c. 1. (in Kxcro. T. II.). MulU r ad I^yser Obs. 839. 

L. 34. C. locat. (4. 65.) L. 10. C. undo vi (8. 4.). Grolinan & Lohr Ma^. 
4. IJd. 375. 376. 

k K. O. O. V. 1621. nt. 82. S 2. B. A. V. 1532. Tit 3. 8 15. Boebmer 1. o. 

cap. 2. Kind quacst. fat, T. 3. c. 2. See eon^ daproth uhi sup. § 3. 

' lltUfcld de violenta rer. nostnur. defeurione (op. n. 21.). fiohiihng lutitat. 
B. 2. § 100. 

^ L. 4. C. de L. Corn, de sicar. (9. 16.) L. 4. L. 5. pr. L. 45. § 4. L. 02. § 1. 
ad L. Aquil. (9. 2.). See generally Eznen Tod 1^ X. W. 6. Oiattananer. 
fireslan 1806. 48 U) I. E. v. Lfihr die Theorie der Culpa. Oseea. 1806. 8 16. 

' See bolow § 220. 230. 

* L. 1. C. undo vi (8. 4.). S. L. E. Puttmann. de moderamiuc inculpatoo 
tutelae. Lips. 1783. 
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farther it is necessary to advert to the most iinportrtiit sorts of 
actions," and more especially to tlie celebrated division of them 
into tliose in rem {vindieationes) and those inpenonam/* 

To the first cksa belong all those actions which by their nattune 
can as a general role' be instituted by a person merely by virtue 
of some ri|^t vested in him, (that is to say without reference to 
any circumstances giving rise to a special duty on the part of the 
ddfendant) agaiiut any one who disputes or obstructs such right, 
and /or the puriiose of compelling him to respect it. 

Actions iu personam, on the other hand, are those wliicli pre- 
suppose circumstances giving rise to some special duty in tlie 
defeiulaiit.'' 

There are no actions wliich are at the same time and in the 
above sense both iu rem iuu\ in pi rtionam ; but mention is some- 
times made of such, and to them the name of tictionet mixta is 
given. The term mixed may, however, without impropriety be 
applied to those actions in which either party might be plaintiif 
and either defendant' 

Actions in penonam are termed generally eondictiones ; * but 
this word is strictly applicable only to those actions in personam 
which arise from unilateral transactions, and are brought for the 
recovery of property.* It was the practice amongst the Romans 

• Tiic great practical work ou this subject is J. L. bohmidt Lchrb. v. dcu 
Klag. und Einsed. with addtkiaiit by A. B. W«ber. 6. edition. J«na 1803. 8 edn. 
by C. Ifaituu Jeoa 1823 ; and f» thetoy Me Bavigny 8^ritem B* 4. B«lin 
1841, and Weuiko RechtslexikoiL B. 1. 37—98. 

" Spc Froben on this §. 

f biivigny ubi »up, B. u. § 2U8. Auto k. et seq, 

4 f 1. 13. 1& L d« a«t. (4. 6.). L. 25. pr. de 0. ot A. (44. 7.) Tbitaut 
Vexvuobe 2. B. Nr. 2. Feoerbaoh dvilist. Vers. I. B. 8. Abh. is on many 
points of a diffiunt opiinoiL Du Boi im Arohiv fUr dvilist. Frazifl. 6. B. 

Nr. 14. 

' L, 10. tin. regund. (10. 1.) L. 37. § 1. de O. et A. (44. 7.). ticQ contra 
§ 20. 1, de set. (4. G.) and Theophilns ibid. See espeeially Heiae und Cropp 
jurist Abh. 1. Bd. Nr. 9. i 8—9. 

• L. '2.>. pr. de 0. et A. (44. 7.). SchilliuK Institut. R. 2. § 104. 

• § I'). I. de act. (4. 0.) Dig. L. 12. Tit. 1. 4. o. 6. 7. ("oinparo J. a Costa 
uil 8 Id. 1. oit. llugo Civ. M.ag. 1. li. 197. lOtt. E. Gaus llum. Obligatioucn- 
reoht. Heidelb. 1819. 2. Ortolan Inst. 402. 
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to mention tlie dt ft mlaiit by iiiiHie in tho formula nppliculdc to 
actions in jn'rHimam, iiiul not in tlmt applicable to those in rem, 
but there were some ju'tions of the former class in which tliis 
practice was not obsen'etU *ind such were termed in rem nrripUe.'' 
Actions in rem are generally instituted by a person out of posses- 
sion agpunst him in posBession.* 

1 68. 

Intefdktai— To the daas of actions mpenonam 7 belong what 
are called Interdieta.* The term oetAo denotes that kind of action 
in which the slow ordinary procedure is followed ; the term inter- 

dictum denotes on the other hand that kind of action in whicli the 
quick summary procedure is taken." According to the old lioman 
procedure the Praetor used, even in interdicts, to refei' the pai'ties 
to a Judex, in order that tlie facts in dispute might he enquired 
into by him.'' The division of interdicts into restUutoria, exiiibi- 

" L. 9. § 8. quod met. causs. (4. 2.) L. 1. § 3. de interdict. (43, 1.). Heineodi 
anti(iuit. I.. 4. T. (3. § 24 — 30. On the last-mentioned actions sec Savigny ubi 
supra § !?fJ8. Aote b. Schmidt v. Ilmeuau Civ. Abh. Jena 1841. JJr. 1. 

' § 2. I. do act. (4. 6.). The case hero mentioned hj Juatinian has given rise 

Coooeii L. 8. T. 5. qn. 3. Bm HuMM^on in 
Doigit Dias. ds nno casu § 2. 1, de act. at the end of Reitz editio TfaflopliiU 
exoon. XYIII. and Fritz in Linde (iMW) Zeitsohrift B. 1. J^r. 2. 

» L. 1. § 3. dc intcrd. {-ili. 1.). 

' See upon them Inst. IV. 15. Oaius IV. 138—170. Dig. lib. 43. tit. 1. 
God. lib. 8. tit 1. LF.de Betes d« interdietio et romediit paM B ioo ri &i (Mwwua 

Th. T. 7.). Haubold in Savigny Zeitschrift K 3. Nr. 12. Savigny dosBeoht 
des Bt'sitzcs 0. odn. fiiess. 18.'}7. 4tcr Abschu. Schmidt v. Ilnicnaii Civ. 
Abb. Nr. 2. Heimbach in Wciske Itecbtslexikou B. o. o26 — G3G. U. W. Leist 
die Bonorum-poneeeb. QWUng. 1844. B. 1. ^ 61—56. 

* The aummftiy netoxe of interdicts is denied by Heranda emitxov. 1. S4. e. 
39. § 4— 11, 17 : r. l.j. § 52—00., and also by Savigny Inr. et^. §34. Zeitschrift 
B. 5. Nr. 1., I-cist for. l it, SCO Cwl. Theod. lib. 2. tit. 4. c. b. 6. lib. 4. 

tit. 22. c. }. (). L. 4. C. de interdict. (8. 1.) L. 8. C. unde vi (8. 4.) L. 1. C. si 
per Tim (8. b.) L. 14. C. de tgriooL (11. 47.). Beyer Theorie dor smniiier. 
ftoe. 8. edn. p. 162. 166. 167. Linde Civilpr. 4. edn. | 842. ICuUenbmeh 
Pand. B. 1. § 155. 

Gains IV. 141, L. 21. pr. quod vi ant clam. (43. 24.) L. :J. § 3. do lib. 
exhib. (43. 3U.). J. a Costa ad. pr. I. de iut^^rdiotis. C. G. Uaulwld uotttia 
ftagmenti Yeronenms de interdiotii Lips. 1816. Savigny Zeitaohrilt B. 8. 
Nr. 4. 8. 12. Savigny Besits f 34. 
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taria and prohibitoria, appears not to be quite logical : " but it is 
otherwise with the division of them int(> po»se»8orj) (§ 288) and not 
poMseBsory as with that into dupUeia and gimplicia. Interdicts 
dupUcia are those m which, contrary to the ordinary rules of 
procedure,' the plaintiff can be condemned at the instance of the 
.defendant' 

Bights in rem and in personam.— Those rights which can 
be enforced by lui actio in rem arc called real (jus in rv, in rem), 
those which caimot lU'e vnWed 2>* >'8onal {Jus in personam, ad remy* 
Real rights consequently include not merely those rights to things 
which can be enforced by an action available generally, but also 
all other rights upon which a vindkatio may be founded, such for 
example as the rights of paternal authority,^ and of itatiu: the so 
called oetumeB prajudieidlea,^ hy which status is protected, being 
actions tft rem,^ It has, however, become usual to confine the 

* Gains 17. 140—142., compared with $ 7. 1, de interd. (4. 15.). 

* For example Dig. lib. 43. tit. 29. 30. 

* L. 1. dc re iud. (42. 1.) L. 3. C. de sentent. (7. 45.) 

' Gaius IV. ICO, ^ 7. I. de interd. (4. 15.) (.oinpared ^^^th T,. 13. 14. de iudic. 
(5. 1.) L. 10. tin. reg. (10. 1.) L. 3. § 1. uti poss. (43. 17.) L. 1. § 2. dc supcrtic. 
(43. 18.). BuoUioltx Yermelie Nr. 9. Rudorff in Zeitmlirift B. 9. Nr. 2. 

Si c upon this greatly dispxitcd doctrine the reftrauws to { 62 and in addition; 
U. Huber Digress. L. 4. c. 10. IT. Ilahn de iurc rcnim et 'wnin in re sjx^ciebuB, 
recus. c. adversar. scriptis et disscrtat. apologet. Helnist. 1<)()4. C. Thomasii 
D. vindiciae domin. contra servitutcm. At the end of hiA philosoph. iur. in 
doetrin. de O. et A. Hajer Antonomie. T&bing. 1782. 22—75. J. T. Reinhard 
vom Kif^enthurasrecht. Leipz. 1800, lierieht. u. 7,1X9. zu den Inst, des 
R. U. {>. 110 »S:f'. Unterholznor jurist. Abliaiuil. p. 94 &c. Cr. A. W. Du 
lloi s}K;cimon observatt. de iure in re. Heidelberg. 1812. Schweppe Magaz. 

1. St. 3—38. €. \V. Ho&tede D. qua notioncs iuris in re et ioris ad rem od 
prinoipia ana reroeantor. Oioening. 1805. Balhom gen. Rosen fiber domlmum* 
Lemgo 1822. 15(5—162. J. A. ¥. v. Speckner uber Rcchtsdinglichkeit, 
Miinchen 1823. S« utiert Krort. Abth. 1. >'r. 8. F. v. Tliaden Begriff des 
torn. lntcrdiktenbesitJ!cs. Hamburg 1833. p. 93, &c. Fritz Erlautcrungcn 

2. Hft. p. 244, &o. Sintenia Civibeoht B. 1. | 29. Note 4. . Yangcrow 
Leitfiiden 1 118. 

k L. 1. § 2. do R. y. (6. 1.). 

' L. 13. I. do act. (4. 6.). I. Kaevardi de pracindiciis Libri 2. Brug. 
Plandror. 1565. iSchmidt v. Klageu § 218—419. the authorities there referred to. 
^ Thibaut Vers. 2. Bd. 47. See the authors mentioned in note g an^i 
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expression real rif^'lits or jura in re to those ri^'lits to thin(}>i wliicli 
can be made tlie louiidution of aii actio in rem. Such a right, if 
exercisable over another's property (in re aliena), is emphatically 
styled ju8 by the Romans,' wliilst what is in modem times 
called a personal ri^t is denoted by them by the word obligatio : 
this word, however, expresses not only the n^t, but also and at 
the same time the duty correlatiye to it."* 

$65. 

Foniihrnents.— Another division of actions, and one which is 
of the greatest importance in all branches of the cinl law, is based 
upon this — namely, that certain actions are brought for the pur- 
pose of punishing a wrong doer, whilst others are brought for the 
purpose of obtaining that to which the plaintiff has a ri^t In 
order that this division may be properly understood, the following 
remarks seem requisite. 

§66. 

Offences, &c.— A law which commands or forbids the performance 

of 11 certain act. cither docs so sinii)ly, or it annexes to its trangi'ess- 
sion some pain or ])enalty as a consequence thereof: tlic j>ain or 
]K iialty is called a juDiiskmoit, the hxw imposing it is tcrmt d a 
cruniital or penal law, and the traubgression of such a law an 
qfence.* 

§07. 

FuUio and Private.->Penalties and offences are either public or 
private, according as they are inflicted and punished by the state, 
acting for the good of the whole community, or by the injured 

F. A. Uommel D. quinquc iur. in re species, quas vulgo trodiint, nco semper 
taLweiM,n«eaolM. lips, 1736. H.EeUinghasendolegib.iioimiilliaBoiiuuiflr. 
Mp. 81. (in Oelrieba Thee. nov. T. 2. Vol. 2. No. 1 .) D. NettelUsdt d« xnr» in n 

quae est res nullins. Hal. 1779. 

' L. 30. de noxnl. act. {9. 4.) L. 13. ^ 1. L. in. pr. do damn, infoot. (39. 2.). 
This is also the case with the German word Gerechtigkeitcn. Savigny System 
B. A. ^ 207. 

■ See above § 1. Note a. 

* The translator has rendered the German word Verhrrchen hy offmee rather 
than by crttne, in;iHmiioh as the author in the followin^^ sections dindes 
Verbreohcn into public and private, terms which could not, it is conceived, be 
appropriately applied to the EngUdi votd orime. 
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party Bimself, ^6 is in a pomtion to enforee ihe penalty as a 
compensation for a wrong he has suffered. Public offences are 
divided by the Boinans into pMiea or ardmaria, and extraoT' 
dimriat according as the penalty is or not fixed by a comitial 
law." The consideration of public offences or crimes does not &11 
witliin the scope of the present work, and in this place only those 
principles relating; to })iivati' ollences which are of tlie must 
ixuportaiice aud general application can be noticed. 

S 68. 

AetioBS Griminal and CML— An offence may render a person 
obnoxious both to a public and to a private penalty,** and the 
offender may also be compellable to make compensation for the 
injuiy he has caused. The duty of mnking coinpciisution to 
another can, however, also aiise otherwise than from the commis- 
sion of jin otVence. 

All actions may be divided into Puhlic or Criminal prose- 
cutions (a^ciuationea) and Private suits : the former are insti- 
tuted with a view to a public penalty ,P and can be commenced by 
any body ; i the latter are 

1. ActioMt ret peneciUaria, if instituted merely to enforce a 
right and iixespectiyely of the mode in which the liability of the 
person sued arose, whether ^in consequence of an offence or not ; * 

2. Aetwnet pcmaU$,* if instituted merely to enforce a penalty 
to which the person sued has become liable ; * or, 

• L. 1. do publ. iudie. ( tH. 1.) T,. 3. $ 2. Ac prnovaricat. (47. 15). L. 3. de 
extraord. crim. (47. 11.). G. L. Boehmer de abigcatu et furto e^uor. cap. 1 
91—7. (Eleet T. 8. n. 21.). 

• L. 92. de ftirtis (47. 2.). 

p They most as a general rule bo brought Mrithin 20 years. L. 3. de rei|uir. 
reis (48. 17.) L. 12. C. ad leg. Corn, do falsis (9. 22.). See especially 
C. A. Gniudler v. d. Yerjahrung d. peiul. Strafe. Halle 1796. Kori Iheorie d. 
Tegllirung. Lcipz. 1811. Unterholxner SohnldvediSltniBse B. 2. § 304—815. 

« L. 30. § 3. de iuieiiir. (12. 2.). I. Ffneftrce in Henuogeniano L. 2. ad 
L. 32. de obi. et act. 

' See for example Tit. D. de oondict. furtiv. (13. 1.). SohiUing Institat* 
B. 2. § lOo. • 

• Bavigny System B. 5. % 210—212. 

• See for example L. A. | 5. 0. 13. de hb qui effnder. (9. 3.). ffintenia 
Civilieeht B. 1. 1 29. 
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•S. Actioucn m'l.rtic if instituted partly for the former," and partly 

fur the latttT purpose." 

. Distinguishable from public and private actions are the actwnet 
populares which can be instituted by any member of the commu- 
nity not with a view to enforce a public penalty, but in order 
^iher to obtain the amount of a penally for himself, or merely to 
pompel restitution.'^ 

§ 09. 

PriTate Penalties.— The private penalties of the liomans are 
very various. Sometimes the injiu*ed party is entitled to an 
arbitrary sum/ at others only to a fixed sum of money, and 
this again may be a sum settled beforehand,'^ or the amonnt,^ 
or twice,^ thrice,^ or quadruple the amount of loss sustained.^ 
Jhere are moreover other penalties (mentioned in other parts of 
the System in the proper place), as for example, the loss of a ri^^i 
io Btie,^ or of the possession of a thuig,s or of the ri^t to put 
in an exeeptio,^ According to the opinion of most persons (but 
which is still controverted and is not founded upon any sufficient 
reason), no action can now be instituted for the mere pmpose of 
enforcing a private penalty;' and altliough certtun peiiions main- 

» But 8ce Kierulff Theork B. 1. p. 229. Note *. Compare fiavigny SyBtem 

iJ. 5. § 211. Notch 

« § 18. 1, de act. (4. 6.). 

f Tit D. de popular, aet. (47. 23.) eomptxed with L. 7. pr. de iuiidiot (3. 1.) 

L. 1. pr. L. 5. § 13. de deiectis (9. 3.) L. 25. § 2. ad SCt. Silan. (20. 5.) L. 1. 
de locis (43. 7.) L. 2. § 34. ne quid in loc. publ, (43. 8.) L. 1. pr. L. 3 § 9. de 
Ubero hora. (43. 29.). Savigny System B. 2. § 73. 

■ § 7. I. dc iniur. (4. 4.). L. 5. § 1. ne quis eum, qui in iaa vooal 
(2. 7.). 

■ L. 7. pr. (1> i>irisdict. (2. 1.). 
»• L. 7. i. f. ('. undc vi («. •}.)• 

■ ' § 5. I. do obi. (juac ex delict. (4. 1.). Nov. 18. cap. 8. 

§ 24. I. dc act. (4. 6.). Nov. 124. o. 2. 

• S 6. 1, de obi. qnme ex deliot (4. 1.). 
' Nov. 72. cap. 4. 

■ « L. ult. do K. V. (0. 1.) Nov. 18. c. 10. 

Auth. Contra C. dc non num. peoun. (4. 30.). 

* Hdp&er Comm. § 1127. Ol&ck Pand. 3. Th. | 274. 275., comp. with 
UalblsBO prino. iiur. Bom. f 858. C. 0. A. Onmer de poenis Romaiionuii 
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tain that the remaining private penalties of the Bomana are also 
now antiquated, their opinion rests on grounds wholly arbitraiy 
and is certainly not held nniTersally.k Those very actions, more* 
over, for pnrely private penalties which are considered by snch 
persons to have gone out of use, are allowed even by them to be 
maintainable in certain exceptional cases; as where, in consequence 
of public penalties having ceased to be ciifon oabli'. tlu- retention 
of tlie Roman law is necessarj^ for the prevention of an oft'ence.' 

§ 70. 

Ckmonrrence of Aotioiiii— The above di\isions of actions are very 
important with reference to the law which gorems their con- 
currence, and to the question what actions are and what are not 
maintainable by and against heirs. The law relating to the 
concurrence of actions'** depends upon the following principles ; 

I. If the concurrence is mbjeetlvey i.e. if a multii>licity of 
actions is occasioned by a multiplicity of plaintiffs or defendants,- 
all the actions are maintainable simultaneously or successively," 
unless indeed the case be such tlmt flrttisfaction by one of the 
defendants discharges the others from their hubihties.** 

privatis eaiuuH^uc ma hudicruu. Lips. 1805. in C. ^iurtiu iSelect. DtM. ct 
Oomm. Coll. YiA. I. lenM 1822. Nr. 2. 

* Malblanc dootr. de iareinr. § 73. and ctudra. Cocci ii I. C. L. 18. T. 4. 
qu. 27. Danz. ord. Proc. § 33.i a. K. W« Ian v. geriditl. Junwend. i 60. 

' See for example (Jliick Pand. 5. Tlil. § 430. 

■ Averan. interpr. L. 3. c. 14. 10. 1. Fineatrus ct de Mousalvo 1). de conourr. 
Mtioii. ad L. 32. de O. et A. in He n noge n . T. 1. p. 001. H. a Yianen de 

concurs, aot Trai ad Rh. 1736. (Odnoh^Th. nov. V. 1 . Th. 1. Nr. 4.). F. Alef. 
de electivo quern vocant actionum concursu. Ileiddb. 17"»7. Schmidt Lchrb. 
V. a. Kl. § 10. 60. 106. Thihaut ( ivilist. Abb. 140—201. Archiv f. civil. 
I'rux. li. 2. Nr. 23. Zimmem v. den ^oxalklagen. 238—280. Keller uber 
litiaoontestation. 449-^96. A. 0. Kng seleota de oondiot ftutiva oapita. 
Ui*». 1R30. cap. III. W. n. Puchta iibor die f:ericlitl. Kla^'on. Giess. 1K33. 
§ 29 — 38. Goschcn Civilrcdit. B. 1. § 106— lo9. Kierulff Tluorio. Altona 
1839. B, 1. p. 241—209. Savigay System B. 6. g 231—280., who disapproves, . 
of the above division into subjective and olgeethre e on wurmo^* V ' •* > • - - m " 

■ 1 2. 1, de iniw. (4. 4.) L. 1. § 9. L. 34. L. 41. eod. (47. 10.) L. 5. pr. de ' * 
nox. act. (9, 4.). Against principals and sureties only sucL.'.s.sivcly. 

• L. 5. s 10. commodati (13. 0.) L. 1. § 43. depoeiti (16. 3.). L. 6.qiiod vi 
aut clam. (43. 24.) L. 9. pr. de duob. reis {46. 2.). 
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11. If the conciuTence is ohjectivr, i.e. if one person has 
several actions against one other, the lollowing cases must be 
distinguished : 

A. If the objects of the actions are essentially di&rent; and 

a. The plaintiff succeeds in one action : he can neTcrtheless 
proceed with the other actions,P unless the ground of the one is 
destroyed by that of the other.i Consequently all aetumeg rei 
peneaUaruf are, if their gi-ounds be different, maintainable one 
after the other/ and the same is true of several but different 
aeftowfs pornalea,^ and of octiotifB rei persecvtorta combined with 
eitlu r public ' or private penal actions." But il by hwv the actions 
are only given alternatively one destroys all the otbei's.'^ Tliis is 
the case when there is conciUTeuce between actions for public 
and private penaltieri.y 

b. The plaintili' is unsuccessful in one action (tried on its 
merits) : the other actions are maintainable so far as they rest on 
different grounds, but no furtiier.' 

c. The plaintiff abandons the action he has brought : although he 
eannot again institate this action, every other remains open to him.* 

«• L. 5. § 1. ad leg. Aquil. (9. 2.) L. 9. § 1. i. f. do tribut. (14. 4). 
« L. 8. § 10. L. 12. 8 1. L. 32. % 1. de inoff. test. {o. 2.) L. 43. § 6..d0 aed. 
ed. (21. 1.). 

' L. 23. § 5. de rei vind. (0. 1.) L. 16. 18. dc except. (44. 1.). 

• §. 1. I. si quailrupes (4. 9.) L. 32. L. 34. pr. L. 60. de O, et A. (44. 7.) 
L. 15. § 46. de iniur. (47. 10.) L. 6. pr. ad 1. iiil. do adult. (48. 5.) L. 130, de 

B. I. (50. 17.). Gluck Pand. B. 4. § 294 a. Note 17. 27. Brackenhoft 
Idsntitit Q. CSoimexitftt d«v BMhtmhUtnuM. Gdtt. 1839. p. 8S3. Savigny 
he. cif. § 234. 

« L. 4. § 4. fin. TQfr. (10. 1.) L. 3. § 6. do tab. rxhib.(43. d.)L.ii]i.C. quando 
civil, actio. (9. 31.) L. 9. § 5. de publican. (35). 4.). 

" § ult. I. de obi. quae ex del. (4. 1.) § 18. I. de act. (4. 6.) L. 9. pr. L. 11. 
§ 2. de servo corr. (11. 8.)L. 7. 1 1. de eond. fort. (18. l.)L, 2.ft 10. 26.Tibon. 
ntpt (47. 8.). Savigny lor. cU, 1 234. Note z. 

* 1 . 4. § 2. L. 7. do lego romm. (18. 3.) L. 84. § 13. de leg. 1. (30.) T.. 4. 

C. de pactis iater (4. 54.) i.. 1. C. dc furtis (6. 2.) L. 8. pr. C. de codicil!. 
(6. 36.). 

r 1 10. 1, de iniur. (4. 4.) L. 6. D. eod. (47. 10.) L. 66. « 1. de fturt (47. 2.) 

' T.. 6. § 4. nautae (4. 9.) L. 93. § 1. de leg. 3. (32.) L. 28. § ult de Ubeiat. 
legat. (34. 3.) L. 11. 8 4. L. 14. § 2. de except, rei iud. (44. 2.). 

■ arg. L. 4. C. de pactin (2. 3.) L. U. C. de K. C. (4. 1.) cap. 20 X. de off. 
iud. (1. 29.). 
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B. If the objects ot the actions are essentially the same ; and 
a. The plaintiff is successful in one : the others axe not main- 
tainable,^ unless some further advantage, the obtaining of which 
has not become impossible by the result of the first action,' 
yiemains to be acquired.*^ 

h. The plaintiff abandons or is unsiiccessful in the action 
instituted by liiin : the other fictions are luaintainKble if founded 
on a different ^ but not if founded on tlie same ground. ^ 

§71. 

Actions by and against heirs.— With respect to the question whfit 
actions are niiiintainable by heirs (trunshttio activd) and wliat 
ajiaiiist tlieni (trduslatio juixx'un)^ it is a fundaniontal principle 
that, as a general rule, heirs can both sue and be sued as such.'' 
Even in excei)tional cases this principle is applicable if litis COH' 
tentatio has taken place ^ (or according to the modern Gennan law 
if the action has been commenced') in the life-time of the deceased 
and if the pursuance of the right by or against heirs is neither 
per se impossible nor specially forbidden by law. 

* L. 9. § 1. dc tribut. (14. 4.) L. 41. pro socio (17. 2.) L. \o. § 12. quod vi 
aut clam. (4.3. 24.) L. 12— L. 14. pr. dc cxc. rei iud. (44. 2.) L. 9.8 1. de furti* 
(47. 2.) L. 43. 8 1. L. 57. de K. 1. (oO. 17.). 

* As the ease if an actio mixta » brought befinre an «e<fto rvi ptratetUcriQ. 
L. 0. § 0. L. 14. f 13. quod metus (4. 2.). Cuiacii Obss. L. 8. c 33. 

' L. 43. 47. pr. pro socio (17. 2.) L. 28. de A. E. (19. 1.) b. 7. § 1. commod. 
(13. 6.) L. 32. L. W. pr. § 2. de 0. et A. (44. 7.) L. 2. § 3. de priv. del. (47. 1.) 
L. 1. 11. arb. fart. caea. (47. 7.). Vianen 1. o. c. 2. 8 4—11. OlUok Pand. 
B. 4. f 284 d. Note 74. 

* L. 13. pr. de inst. act. (14. 3.) L. 31. § 16. L. 48. § 7. de acdil. cd. (21. 1.) 
L. 93. § 1. de lejf. III. (32.) L. 11. pr. de exo. lei ittd. (44. 2.) L. 18. d© U. et 
A. (44. 7). L. 14. C. de inoft". test. (3. 28.). 

' L. 28. 8 6. do iurciur. (12. 2.) L. 70. 8 8. de legat. 2. (31.) L. 9. 8 1. de fart 
(47. 8.) L. 9. aib. fart. eaei. (47. 7.). 

* Lyelama bcnedictor. libri IV. Lngd. Hat. 1G17. W. A. Lauterbaoh dc 
transitione act. Tub. 10.33. (Diss. Vol. 3 ). ( ompare Frobea 8 70. Kierulft' 
Theorie B. 1. 215—229. Savigny System 11. o. § 230. 

** Actions arising out of fiounily rdatktiu ate exoeptions. 
I Siiiteius Erl&iit. dee dTflproo. 1839. 146. 

' L. 26. L. 5S. de O. et A. (44. 7.) L. 139. pr. 104. de II. I. (50. 17.) L. G. § 
ult. L. 7. do inotf. tost. (.5. 2.) L. un, C. cx delicto defunct. (4. 17.) compared 
with the K. G. O. of 15o5. Thl. II. Tit. 9. § 6. Franckc Beitr. 1. Abtheil. 43. 44. 
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With respect to the exceptional cases the following rules are 
laid down. 

I. There is no translaiio aetiva, or in other words heirs as snch 
caimot sne — 

1. In those cases in which the right to be protected ceases with; 
the life of the deceased^ 

2. In criminal actions* 
8. In popular actions.^ 

4. In certain private penal actions,^ nor in the so called aetumef 

meram rindictam spirantes/i.e. those wliicli are maintainable, even 
in the absence of any actual damage to property, for the purpose of 
punishment." 

II. There is no iramlatio passiva, or in other words heirs as 
such cannot be sued — 

1. In those cases in which the grounds of action do not survive 
as against them ; but heirs are clearly answerable in respect of 
liabilities actnaUy incurred by the.deceased.4* 

d. In criminal actions.** 

3. In popular actions.* 

* See Thib. Byst. § 4S4. M9. Lratatbaeh L e. 

- L. 3. § 4. de MOOS. (48. 2.) L. 10. pr. ad. BCL TutpSL (48. 16.) L. alt. 

r. si reus (9. 6.). 

" L. 5. § u. de his qni effud. (9. 3.) L. 7. ( 1> de popuL aot. (47. 23.) L. 12. pr. 
de V. 8. (60. 16.). 

* 1 1. 1, de perp. aot. (4. 12.) comp. with L. 4. de oalnmn. (3. 6.) L. A. de 
feU«^(lI. 7.). EierDlffTheorieB. 1. 228. 

* Theophiltts L. 4. T. 12. § 1. L. penult de in ins voc. (2. 4.) L. 13. pr. de 
iniur. (47. 10.) L. 10. de sep. viol. (47. 12.) L. 15. § 1. sol. matr. (24. 3.) L. 7. 
C. de revoc. don. (8. 66.). Grolman & Luhr Ma^. 4. ii. 303 — 366. 

« L. 42. 62, 55. de S. y. (6. 1.) L. 2. C. d muu et plnr. her. (8. 32.). 
Lanterbaohlli. 8. 20. [*An example will ezphia the meanh^itf tiie peesege in 
the text. A person diee wrongfully possessed of property, but of which his heir 
never takes possession ; an action to recover posscHKion might have been brought 
against the deceased, but could not be maintaiuablc against hishdr; but an 
oetieii would lie against the latter in reepeet of any liabilily the deeeeoed mig^t 
have inenrred by having been in poBeeasion. TVaim.] 

' L. 20. de poen. (48. 19.). H. de Coeoeii de ee«. eor. quae ad her. non 
trans, c. 4. § 21. 

* L. 6. g a. 13. de eflusis (9. 3.) L. lilt, de pop. act. (47. 23.). Lauterbodi 
Th.20. Toet L. 43. T. 18. 
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4. In pnxdy privRte penal actions, or in those in which revenge 
is the sola object.^ 

6. In an aeUo rei pertectUoria founded on an illegal transaction ; 
for then, nnless an actio ex contraeiu is maintainable, heirs are 
not answerable by the Boman law to a greater extent than they 
have profited by the wron*? ; by the Canon law, however, thoy 
are answerable unconditionally, or at all events to the amount of 
tlie value of the inheritance descended to thoni. 

In case of an actio mi.cUi the ))rinciph's rt'hitin<; to (ictioni'>i 
pcpnah'n and urtioncs rei peraecutor'ue, respectively, must be 
applied,' unless somei special reason to the contrary can be 
shown.* 

§72. 

Aoti^nes bon» f idol, Ao.— In all actions as a general rule 
that result can be obtained which is conformable to equity and the 
natnre of the circnmstances. Those actions only which are 

founded on events in uliii li formal words are used are strictly 
confmed to that which is included in the very words of the fornuila. 
Hence arose the now practically useless ^' division of actions into 

* 8 1. I. de perp. act. (4. 12.) L. 24. de m ius voc. (2. 4 ) L. 10. g 2. si quia 
caal (2. 11.) L. 1. pr. de priy. del. (47. 1.) L. 111. pr. de R. I. (M. 17.) L. ff. 
I 4. quia cum (2. 7.) L. 13. pr. de infair, (47. 10.) L. 7. G. de moo. d<m. 

(8. 56.). 

■ L. 35. 36. pro soc. (17. 2.). 

» L. 16. 8 2. quod m. c. (4. 2.) L. 13. pr. L. 17. § 1. L. 26. de dolo (4. 3.) L. 
SI2. de fi. y. (6. 1.) L. 9. f 8. L. 10. de xeb. anet. ind. (42. 5.) L. 3. pr. de vi 
(43. 16.) L. 44. de R. I. (60. 17.). See, fer tlu^ different vicwa upon this 
subject, Cuiac. Obs. L. 7. c. 37. Lyclmnri mcinbr. L. 1. c. H9. Dnirscma 
oonicctur. L. 1. c. 7. S. Costa ad Tit. i \ ex. delict, dcfunctor. (Mccrman 
Thes. T. 1.) Upon the case in which aii actio ex contractu oh dolum is moin- 
taimiMe, I limnerly adqited the Tiew taken Ij Oosta ad Inet L. 4. Tit. 12. 
f 1. bat Ibr the xeaeooa given bf Fhuwke Bettr. 9—98, I hxn. moM 

abandoned it. 

^ c. '.i. V. Ui. qu. 0. cap. 14. X. de scpult. (3. 28.) cap. 5. X. de raptor. 
(5. 17.) cap. 9. X. de usur. (0. 19.) cap. 28. X. de sentent. ex commun. [5. 39.). 
But see LShr Theorie der Gnlpa. § 113. Boeahirt Zeitaebrift B. 2. 436. and 
tontrm Fram^e loe. eit. 44 — o7. 

« L. 4. § 2. de inccndio (47. 0.). 

• L. 2. § ult. de vi bon. rapt. (47. 8.). Latitorbach Th. 23. 24. 
** Hopfoor Comment, g 1135. Saviguy System B. o, § 224. 
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hoiKf fuh 'i and airicti jiiriji^ The former must not be confounded 
witli actioncs arhltrnrue, Ly wliicli are midtrstood either tliose 
actions in which eveiy thhi^ essential is left to the discretion of 
the judge, or those in which he can, in case his decree is not 
obeyed, condemn the defendant in a further sum.' 

Other Bortf of Actions.— -^Vll actions whi<'h can be broufjht within 
the express provisions of law are teniied vuIgarcH* nominata, or if 
^pressly given by hiw, directa,^ but if founded upon principles 
of equity, opposed to the strict rules of law, or upon an extended 
construction of them, oetioneB vHUi.' Direct actions are either 
designated in laws by some special name or not ; in the latter case 
actions in personam are for convenience referred to by naming the 
law which gives them,^ (e.g. eondietio ex lege, carume, statwto, 

< L. 6, pr. 4. in lit. inr. (12. 3.) L. 3. 1 2. oomrnodoti (13. 6.) L. vn. § 2. 

C. du rci ux. (5. 13.) § 28. I. de aot. 4. 0. The former bdong to the arhitria^ 
these to the judicia, according to Cicero pro. Rose. Com. c. 4., Boethius topica 
Ciceron. 6., Scneoa de benefic. 3. 7. and (iuintilian. inst. orat. IV. 2. 1. H. 
Boehmer de oot. Sect 1. o. 3. § 19. Hdpfner Comment. § 1128— 113d. Totally 
difibnnt vkwi are adopted Ij E. Oana BSmisofaea OUigatioiiMmoht Heidelb. 
1819. Mtthlenlmeh Heidelbefg. Jahrb. 1821. Nr. o. 6. H. C. St«vcr de 
summario Romanorum iudicio aeu stricti iuris et bonae fidei actionihns. Lips. 
1822. J. liubo Krkl. der L. 2. 3. 4. 85. de V. 0. Berlin 1822. Keller Litis- 
oontBitation. Zliroh 1827. p. 189—192. Mayer litiMontestation. 1. Abthl. 
Stntl^r. 1830. p. 73— 117. Bowhirt ZdtMhr. 1. Eft. 71— 80. Bavigny S^rtem 
B. 5. § 218-220. and Beilage XIII. 

L. 3. de CO quod certo loco (13. 4.) L. 2 § 1. de in lit. inr. (12. 3.) L. 73. 
de fideiuss. (46. 1). § 31. I. de act. (4. 6.) et Thcophilus paraphr. ibid. 
Opinioiii iipoii this milgeet difo. 8ae I. U. Magni xation. et diffiirent iur. 
dv. ]lb. 1. de aot arUtnurua. Ai^on. 1602. OrL 1605. (Heenaan Th. T. 3.). 
G. do Gaat dc act. arbitraria. OrL 1576. (Meerman Th. T. 6.). A. Faber 
err. pra^^ni. P. 4. Dec. 89. er. 4—10. Miililenbruch Pand. B. 1. § 138. 
tiaviguj System B. 5. § 221 — ^223. Untcrholzner SohuldTerhaltnisse B. 1. 
1167. 

• L. 46. de her. inat 28. 5. 

' § 4. I. do act. (4. 6.) L. 37. pr. de 0. et A. (44. 7.). 

K L. 21. de praeser. verb. (19. 5) § 4. L de fid. her. (2. 23.) § 16. I. do leg. 
aquil. (4. 3.) L. 16. pr. de pact. (2. 14.) Scbulting Th. ooutr. 1). 66. Th. 1. 
Heineocii hilt. ior. L. 1. 1 GO. 

^ L. un. de oond. ex lege (13. 2.) L. 28. ad hg. Jul. de adtUt (48. 5.) § 84. 
I. de aot. (4. 6.) L. 12. § 1. C. de pet. her. (3. 31.). Sehmidt v. d. KL u. 
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monbuai^ or by the first words of that law. If, on the other hand, 
an action is not founded upon any law in particular, but rests 
essentially upon equitable considerations, it is termed m factum, 

utilist or in fadmm utilis} or in modem times Implbfafto offitn 

judicis} Sometimes an adjective is iise<l to show more clearly 
eitlier the ohject of the action, us for exanii)le actio ex stipuhitu 
CERTI, iNCKRTi, TRiTic.uiLV (§ lOH) or its foundation, v.ff. act in certi 
groD .irssu : where this is the case the actions ai*e sometimes 
termed actiones euljectUUe qualitatisJ 

B. EXCEPTIO. 
§71. 

Plea.— If a person seeks to defend himsr-lf against the conse- 
quences qf an action instituted against him. he does so by what is 
termed generally a plea (exceptio, prascriptio),^ The defence may 
amount either to a temporary -or a perpetual bar to the action ; in 
the former case the plea is called dihtarff {exeeptio dUaitoria), in 
the latter case the plea either denies the existence of the ground 
of action, or admitting such existence opposes something to it 
which destroys it ; in the first of these two cases there is what is 
called a UHi etmtestaiUo negalioa^ and in the second an eacepHo 

Einr. $ 1888. 1889. Wwkeiibwg d« oanas. oMig. Diis. 4. See too, Oaoa he. e». 
160— 165. Siivigny Sjetem B. 5, Beilage XIT. $ 12—14. 

' L. 12. de in ius voc. (2. 4.) L. 5. § 3. ne quifl eum (2. 7.) L. 7. § 1. de 
reIig:iosi9 (11, 7.) L. 1. pr. L. 11. do pracstr. verb. (19. '>.) L. '20. § 3. do pact, 
dot. (23. 4.). E. V. G. Meister de in factum action, (op. n. 7.) (ians loc, cit. 
186—152. Sftvii^ny System B. 5. $ 217. Bee ae to the tVi factum tivQ^ or 
praescriptis n-fhis nrtionet Thib. Syst. 5 393. 

F. A. KaenhokL de remed. implor. offic. indie, aotioa. fimniB. vioario. 
Lips. 1720. 

' This division arose from L. d. § 1. de exero. aet. (14. 1.). Compare L. £. 
Hertiiie de aotiom. adieet qoalit Gieas. 1899. Oooeeii I. C. L. 12. T. 8. qii. 

3. L. 13. T. 3. qu. 1. Pufendorf T. 2. Obs. 41. Berioht. und Zusatze am den 
Inst, des K6m. Ilochts. 8 1—88. Glnok Fand. 14. B. ( 876. 0. Bafthnunn da 
action, adiect. qual. Lips. 1843. 

" L. 2. pr. L. 11. L. 23. de except. (H. 1.) L. 12. de dir. temp. (44. 3.). 
For the pifaioipol old autiiorities eee Sohmidft t. d. Xlageii $ 6. 8. 7. See too 
J. A. M. Albrecht die Exceptionen dcs gemeituil CivilproMeMe. Uunioh 1885. 
Weiske Recht.'*lexiVnn B. 3. r,73— 809. 

■ For what is known respecting the iloman liti* contestatio, the reader is 

w 2 
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peremptorta° in the strict sense of Uiat expression. There are no 
pleas which are of a mixed character, that is which offer at one 
and the same time only a temporary and a perpetual defence ; 
what are called mixed pleas p are those which offer a defence itself 
only temporary, but capable of leading to one which is perpetual if 
the action be farther prosecuted. 

Considered with reft ri iice to tlielr I'xtent,'' i)lcas are eitlier in 
rem (rci coJurrottrx) or iu personam {]>ersnit<e eolKeroitcH); tlie latter 
Hie picas wliic li can Diily be made use of by certain ])articiibir per- 
sons, or against ])ersons between whom and the defendant lliere is 
some obliyatio ; ' tlic fonner are pleas which can be used by all 
persons incidentally interested in, or who may acquire the right 
sought to be protected, or which can be used against any person 
whatever; in the latter case the pleas are also called populareB or 
vulgaret,* There is no presumption that a plea is personal.* Pleas 
moreover, like actions, are called certa, nominata or inceria, in 
factum, uHlea.^ 

§ re. 

Replication, &c.— Exactly as a defendant may oppose the phiin- 
tiffs action by a plea, may* the phiintitf answer his opponent's 

veferrcd to Keller and Mayer ia § 73. Note c. cit. For the modem notion of 
Boidiirt Me his Zeitwhrift B. 2. 336—340. Bl&tterfllr BeohlHmiidimg. 
EriMig. 1838. p. 17. 33. 

• At Icnst in the phroseoloprj' of our practitioners. The common Eoman 
notion extends only to a destruction by the presumption of an indcpondcnt rtfrht. 
L. 3. de except. (44. 1.) $ 8. 9. 10. I. cod. (4. 13.), compared with L. 16. de 
public. (G. 2.) L. 24. de ezo. rn. indio. (44. 2.). Savigny System B. 6, $ 227. 

» Dans i 158. C. W. Wehrii v. geriohtl. Einw. Leipt. 1790. $ 9. 
^ L. 7. flf except. (44. 1). 

' L. 2. §. 1. 2. L. 4. § 20. de dol. mal. ct met. oxc. (44. 4.). 

• Fragm. V'atican. §. 2GG. L. 3. pr. do popular, act. (47. 23.). Sohroeter 
oIm. inr. cir. len. 1826. p. 87—102. 

' $. ult. I. dc roplio. (4. 14.) L. 2. § 2. L. 4. $ 33. de doL maL et met except. 

(44. 4.1 Savigny System B. 5. § 227. Xot. x. 

• § 1. T. de except. (4. 13.) L. M. 23. dc oxcopt. (44. 1.) L. 4. § in. 32. do 
doli mal. et met. (44. 4.) L. 21. de pracscr. verb. (19. 5.). Schilling lustitut. 
B. 2. $ 118. 
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plea either by denying the truth of the statement therein made, or 
by meeting saeh statement by another, which as in a plea may be 
either dilatory or peremptory. Such an answer to a plea is called 
n'repUeoHo** In opposition to the replication there may be agiun 
another denial or' a further statement called in this case a dupli* 
eatiot bearing the same relation to the. replication as that docs' 
to the fTcc])t'w ; the (hipliratio may be furtlier followed, by a 
trii>UcatiOi aiid tliis again by a (juadrujMcatio and no ou.>' 

TY.-mBm OF BBVUVOIAIIOV AID ALIBVATIOH. 

§ 77. 

Inasmuch as a right does not imi)ose upon the person in wlutni 
it is Yt'sti'd any necessity of exercising it,' but merely gives liim 
the power so to do, every person who is free to dispose of what is 
liis may lawfully abstain from exercising his rights and may 
either wholly or in part renounce them.^ No renunciation, how- 
ever, which has given nsc to rights in other parsons can be 
recalled.'' Beuunciation is of course not to be presumed,*^ or 
Mtended further than it is clearly warranted by the words or 
conduct of the person renouncing.*^ An indefinite renunciation 
of every kind of defence is consequentiy to be treated as 
unmeaning.** 

• • 

* Tit. L de replie. (4. 14.) L. 2. § 1. 2. L. 22. $ 1. d« exoept (44. 1.). 
Sokimiig he, eit, $. 120. 

§ I. 2. 1, de leplie. (4. 14.) L. 2. f 3. d« except (44. 1.). Savigi^ Syilem 

B. 5. § 220. 

, • L. un. C. ut uemo iuvitus (3. 7.). 

* L. 29. C. de paot (2. 3.). Bohilluig fee. dlf. $ 96. 

^ L. 14. 5. 9. do oedil. edict (21. 1.) L. 4. C. de paot (2. 3.) L. 11. C. de B. 

C. (4. !.)■ cap. 3. X. do rcnunt. 1.9. 6ee Frits Arohiv. £ dviL Fnz. B. 8» 

Nr. 15. Savigny System H. 1. § 202. 
« L. 3. de tcstam.' mil. {2i). 1). 

' L. 8. pr. ^aemadm. eerv. (8. 6.) cap. 20. X. de 4^. iud. (1. 29.). A. 
JL H. V. Hartitibli EntBoheidiuigea prektiMlier Beehftefkagea, Leipi. 1840. 

No. 443. 

' L. 4. §. 4. si quis caut. (2. 11.) L. lUt. § 3. de cond. indcb. (12. 6.). 
iStryk cautel. contr. Sect. 1. cap. o. § 2. 3. But see K. G. >iuuadurf Erorto- 
rungcn. Tabing. 1807. Nr. 2. 
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§ 78. 

Every one wiio can fenounce a right can for that very reason 
part with it to any person capable of acquiring it,^ but in order 
that a right may be aliened by one person to anoUier, certain 
means must be taken which wy according to drcnmBtances, and 
therefoie can not with propriety be noticed in an exposition of 
general principles only.s 

DIVISION II. OF DUTIES. 
§ 70. 

BbMlmion of Freedom.— A person obliged, being subject to law, 
cannot, merely of his own accord, either renounce his duty or 
transfer it to others,** and what he does contrary to any law 
whether prohibitory or mandatory is in cases of donbt to be held 
null and ▼oid;i< but in matters of trifling moment this rule ouf^t 
not to be strictly applied.* In case, howewr, anything is knowingly 
parted witli contrary to law the giver himself' cannot recover it 
back,'" unless indeed tlie very object of tlie law is to prevent him 
from impoverishing liimself;" and even tlieu an actio in rem 
cannot always be successfully resorted to by him." Cases may 

' Tit. T. quib. alienoro lie. (2. 8.). 

« bee Thib. Syst. §§ 281. 314. 334. 460—466. 

* L. 1. a d» novat (8. 42.). 

* L. 8, f 2. de pnenr. (3. 3.) L. 183. d« ft. I. (M. 17.) L. 7. a de praour. 

(2. 13.). 

" L. 5. C. de LL. (1. H.). Cuiao. obs. L. 19. c. 3. Weber nat. Verb. § 64. 
74. Beo contra Viuuius (j^imest. seh L. 1. c. 1. Voet L. 1. T. 3. nr. 16. 
HoauttAl ihapsod. obs. 218. Patter theor. genenl. de anllitatlbus (iu opuso. 
S 17. 20.). 

' The national oxoheqaer has a right to every immoral gift, L. 5. pr. de 
cahumiiator. (3. G.) L. 8. § 14. do inofficios. (5. 2.) L. 2. § 1. de his ^uee ut 
iudigu. (34. 9.) L. 1. pr. L. 9. L. 46. § 2. do iure lisoi (49. 14.). 

■* L. 25. pr. de adopt. (1. 7.) Tit. Dig. de eoadiot ob trap. eame. (12. 8.). 
Weber ubi supra $ 48. 74—76. 91. Boeahirt Zeiteehr. B. 1. 129^142. 

" This principle is obtained by inference and is everj'where as in cap. 33. 
X. de iureiur. ('2. 24.) rcoogiiiaed as law. See §§ 178. 505. Weber he. eiL 
does not go (^uite so far. 

* MN^niBnuidis in Liiide ZcitsehiiftB. 7. 180—188. Butsee fl^L deaot. 
4. 6. eonveied widi tit Dig. de oeod. ob. tnrp. cans. (12. 8.). Froben { 78. 
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moreoTer ocenr in wliich only certain persons can dispute the 
▼aUdity of a tnoisaction, or in which a duty exists only towards 
one of serersl contracting parties.? 

§ HO. 

A transaction void at its commencement cannot afterwards and 
by itself become valid ;i fur this pnq>oHe some new circumstance 
must occur by wliich the original defect is cured ; one such cir- 
cumstance of great importance and of various ^ects is subsequent 
assent {raHhaUtioy 

1£ a person obliged has acted partly in non-conformity and 
partly in conformity with his duty, that part of the transaction 
which is invalid does not render the remainder so if the latter 
is separable from the former and is complete in itself.' So 
much moreover of the transaction as is valid may be upheld as 
a transiiction difftitiit from that contemplated, and a new 
jiindical transaction may arise, by what is termed a cunvcritio 
actus juridici} 

{80 A. 

•AltomatiTa duties.— In cases of alternative duties, however, Le. 
where either this or that has to be done, the person obliged has 

a discretion, namely, a right of option,* and the same is true of 
those cases of simple duties, wliere the person entitled has only a 
single right whereon to sue, whilst the person obliged can success- 

r pr. I. de ao«t. tut. (1. 21.) L. 34. f 8^ d« eootr. ent (18. 1.). Biaadis Ute, 

eU, ^T. 4. 5. 

4 L. 2U. de K. I. (50. 17.) L. 83. § 5. de V. 0. (45. 1.). Averonii int. L. 4, 
e.22. 

' See below $ 190. 0. 0. Buase de nitUiabitioiie. Lips. 1834. 

• L. 5. § 2. L. 31. § 4. de donat. int. V. et U. (24. l.) L. 29. do usur. (22. 1.) 
L. un. pr. C. de rci uxor. act. (5. 13.). See especially G. L. Crell do fructu et 
ettlctu uegotii inutiUa, nuUi et imperfeoti, in his Diss. n. 9. Miililcubruoh 
Ptand. 1. B. S 113. The exceptions will be notioed in tbeir proper place. 

' L. 1. § 4. de peo. const. (13. 6.) L. 6. pr. de veao. vend. (18. 6.) L. 41. § 3. 
de vulg. et pup. (28. 6.) L. 8. pr. de aooeptil. (46. 4). HoiiMlEer pine. iur. 
1{. G. T. 1. § 221. 

• L. 34. § 6. de contr. emt. 1.) L. 10. 6. dc iure dot. v23. 
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fully defend an action, founded on tlnit right, upon the p-ound of 
])eri'ormauce of boiuetiiiug other thau the immediate object of the 
action.^ 

Li cases of doubt the option rests with the person obliged,*" 
even where a claim is made by huu for the recovery back of an 
excess of payment but it is otherwise where a joint duty has 
been pexfomed by each of the persons in whom it resided and 
undOT special ciicmnstances the option may rest with the person 
entitled/ 

The right of choice, in cases of doubt, descends upon the death 
of the person obliged to his representatiTes,* and sunilarly when 

vested in the person entitled, it descends on his death to his repre- 
sentatives, and can be exen ised by tliem even when that riglit de- 
pends on agreement,'' and n»>twitlistanding the absence of all right of 
cession' [Sijstan ^ 1(10). Tf, however, one person luis to dioose for 
another, no choice can be made by the representatives of the former^ 

§80b. 

Ah regards their continuance and extinction, alternative 
duties oie governed by the ordinal*)' general principles. But they 

• • • 

^ For example, L. 2. C. de leic. vend. (4. 44.) L. 9. L. 67. pr. de lohit. 

(46. 3.). Cocceii I. C. L. 18. Tit. 5. qu. 0. 

« L. 34. § 6. de contr. omt. (IS. 1.) L. 138. § 1. de T. 0. (45. 1.). Hert de 
clectione cx obUgat. alternativ. ^tct. I. (in opuac. Vol. 1. T. 3.), especially 
I. A. Kurror dc obligat. altematlTa. Tubing. 1680. Arobiv fur civilist. 
Prax. 1. B. Nr. 23. U. A. I. de Bmuam Diss, de emndi altenietiTU. 
Heidelberg. 1821. 

L. 10. C. de cond. indcb. (4. 5.). Thomasius 1). de promiai. ni ineert* 
i> 63. Voet L. 12. T. 6. nr. 5. Vongerow Leitiadcn § o()l). 

* L. 21. de oondict. indcb. (12. 0.) Jvurrer 1. c. cap. 7. n. 13. 14. Brazier, 
L 0. S 18. 

' L. 10. S 6. de iore dot. (23. 3.) L. 112. pr. de Y. 0. (45. 1.) 

' Kurrer 1. c. cap. 6. n. 82. 83. 

^ L. 70. pr. L. 141. pr. de V. 0. (4o. 1.). Kurrer 1. c. n. 10.5 114. See 
contra Ulca (^uaest. L. 1. u. 33. Duucll comm. L. 16. c. 34. Miihlenbruoh 
Oeanoa f 24. p. 26a~-27S. 

• L. 75. § 3. de leg. 1. (30.) L. 10. do optione (33. 5.). Kumr 1. c. n. 97. 
Hi rt 1. c. Sect. 4. § 1. ik'C contra Hilliger in Don. enucl. L. 15, e. 2. ht. d. 
ilunniuB rcsol. L. 3. Tr. 4. qu. 15. Thoma.'iiuH 1. c. § 6. 

^ L. nit. $ 1. de V. 0. (45. 1.) § 1. 1. de emt. (3. 24.). Kurrer 1. e. n. 
98—102. • 
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are also ftubject to this peculiarity, that the right to elect, which 
the person obliged has, is extiiigaiahed as soon as his choice is 
definitiTelj niadeJ MbreoTer, where the object of the right is 
destroyed distinctions must be taken which have not to be made in 
ordinary cases. For, 

I. In case the destruction cannot be imputed to either x»arty, the 
person obliged is not wholly dischaiged, tmless all the objects of 
the oi)tiou are destroyed ;™ and this is so even if the person L-ntitlt d 
has acquired out' of tlie thinj^s in some other way." If one only 
of tlie things is destroyed its value or the reuiainiug tiling must 
be given." 

II. In case destnu-tion arose from the delay or some other act 
on the part of one of tlie parties, \iz. : 

A, on the part of the debtor ; he must, of course, ii' all tlie things 
are destroyed, make adequate compensation. If one of tliem re- 
mains the creditor has the unconditional , right of claiming it or 
the value of the thing destroyed, provided die option rests with 
him ; but otherwise, at all events upon principle, he can only daim 
the still existing thing. He is not obliged to receive in satis&ction 
the value of the thing destroyed, even though equal to that of the 
other.P 

B, on the part of tlic creditor ; lie can chiim nothing, even 
though one only of the tilings is destroyed.^ 

§ HI) C. 

PoMibility of Performance.— As nothing can be uecessaiy wliich 

» L. 84. § 9. do lo-;ut. I. (:J0.) L. lOG. L. 112. pr. L. UiS. § 1. d© V. 0. 
(45. 1.). Thoma»ius 1. c. § 53. 54. Contra Fritz Erlaut. Heft. 3. 11. 

" L. 84. $ 6. de oontr. cmt. (18. 1.) L. 2. $ 3. do.eo quod oerto (13. 4.). 

" L. 16. pr. de Y. 0. (45. 1.). L A. Knner de oUigatioiie altetoattva. 
lubing. 1686. n. ir>— 23. 

• L. 47. § 3. de kgat. 1. (30.). Arch. f. o, Prax. B. 1. Nr. 23. 

' This is certainly reaaonable. II. A. J. Bxanier Diss, de oausis altema- 
tivis. Heidelbeig 1921, S 5. HeverUulfln oonaidanlile dilBmdly ariaea from 
L. 95. § 1. de solntt. (46. 8.) See Zeitiehr. fiir Reohtspflege. Leipa. 1889. 
B. 2. Nr. 10. 

■« L. 105. de V. O. (15. 1.) L. 72. pr. do bulult. (46. 3.). Kurrer 1. c. nr. 
39—42. Contra Brassier 1. c. $ 10. 
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is not possible, every duty is extinguished when its pcrfonnance 
becomes objectively impossible;' bat the person obli^^ clearly 
becomes liable to a claim for damages if the impossibility arose fiom 
any fuilt imputable to him.* 

§ Bl. 

BtrsngflmiiTig of Ihiliis.— The binding nature of a duty or the 
Inducement to fulfil it may be strengthened — 

I. By solemnly swearing to perform the same (^unmenkm 

proininKorium). Afcording to tlie Roman law the natnre of the 
duty was not as a rule cliaii'ied by such an act;" but aciording 
to the Canon law an oath cures any ci\i\ defect which might 
otherwise have been taken advantage of by tlie person sweaiing ; * 
but it has no effect when used for an immoral purpose, or is 
opposed to the rights of third parties or of the state. 7 

II. By an undertaking entered into by the person obliged 
binding himself to pay, in case of non-perfermance of his duty, 
something by way of penalty {poena eonoentumaUs), The prin- 
cipal duty is not changed in nature by the annexatian of such a 
promise,* but the inducement to fulfil it is increased, since unless 
the person obliged has reseryed the option to himself,* he can be 
required at the option of the person entitled either to perform the 
piincipal duty or to pay tlie penalty,*' or even both in case the 
agreement be to that effect, or the penalty be made payable iu the 

' L. 137. f 4. de y. 0. (45. 1.). Jj, 186. dfl R. J. (M. 17.). 

• L. 2. § 1. L. 3. de perio. (16. 6.). L. 95. S 1. de Mint. (48. 3.). 

" L. 7. § 16. de pact. (2. 14.) compared with L. 7. pr. § 1. de opcr. libert. 
(38. 1.) L. 36. de raanumiss. test. (40. 4.). "Wciske Keehtslexikon B. 3. 643. 

' 0. 14. lo. C. 22. qu. 5. cap. 28. X. de iureiur. (2. 24.). Thibaut iogischo 
AuL $ 16. F. J. Mailer de itDraianxido. BeimM 1631. f 42. See eontru 
Weber. luA&rL Verb. $ 120. 

r cap. 23. X. cod. (2. 24.) cap. 2. de pact, in 6. (1. 18.). 

» L. 61. L. 69. de V. O. (45. 1.) L. 1. C. de rcctpt. (2. 66.). Bach de poena 
oonveut. (in opusc.). (J. F. Keniten de cod. org. Lipa. 1839. Unterholzner 
Sohiddveiblltaisw B. 1. $ 121—134. Fritv Eriftnt Hft 8. p. 816. Wdske 
BeehtalexikoQ B. 3. p. 59. An exceptimi eneli m tome etaee where there is a 
want of interest. L. 36. $ 17. de Y. O. (46. 1.). * 

• L. 115. § 2. cod. 

• L. 10. S 1. do pact (2. 14.) L. 15. de transact. (2. 16.) L. 40. C. cod. (2. 4.). 
Unterbolsner toe, cU, $ 122. 
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event of any delay in the performance of the principal duty.* 
The penalty moreover may, in cases of doubt, be recorered, if the 
person obliged allows his duly to remain wholly or in part 
unperformed.' 

DlfJSlON JIL MSLATI0N8 OF RIOBTS AND DUTIES TO BAGS OTBMB. 

§ 82. 

If rights and duties be considered in relation to ea<'h other, 
two questions \*'ill suggest themselves, viz. ; 1. what is the result 
of tlieir meeting in one and the same person ? and 2. what is the 
result of the existence of several rights in different perscms? 
The first question leads to the doctrine of Confimon, the second 
to that of Cimemrence and CoUmon of ri^its. 

i-oomrBiov of sicmxa 

I 83. 

Wi& respect to confiision in general, i.e. the destmetioQ of 
rights and duties by their uiccting in one luid tlie same person, 
the following distinttic^ns are taken : 

1. If rights and dutlcH meet in one and the same person, of 
course tliere is nothing to prevent liis having several rights and 
duties at one and the same time, only they cannot be against 
himself, and consequently if rights and their correlative duties 
meet in the same person each is extinguished by the other ; and 
if to a duty so destroyed other duties residing in other persons 
are accessory, such other duties are thereby also extingnished.' 

d. If several rights meet in one and the same person each 
continues to exist unaffected by the others unless one abridges or 
limits another, in which case, inaamnch as no one can be bound to 

■ 

« L. 115. § 2. de y. 0. (4ff. 1.) L. S8. de Mfe. emtl (19. 1.). UntttfaolniMr 

Iw:. cit. § 123. Not. 1. 

According to the rait' : particularia solutio j)ro nuUa habetur. iaoorrect 
notions upon this subject are entertained by Oliiok Pand.' 4. B. $ 8S6. near tilt 
end, ott aoeomitof oap. 9. X. d» po«nio (A. 87.). and by Pothier dM cUigations. 

ed. Hutteau p. 256 — 2G0. on npcoant of L. 9. § 1. si quis caut. (2. 11.). 

• L. 21. § 2. L. 11. pr. de fideiiussor. ( IG. 1.) L. 75. L. 95. § 2. dt- solut. 
(46. 3.). W. A. I^uterbooh de oonfusione. Tub. 1660. (Diss. V. 1. n. 56.). 
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himself, the Umiting right ceases to have any independent existence 
and the limited right hecomes unlimited/ 

3. If Beveral (Jnt'irs meet in one and the same person, each of 
them remains distinct ;8 but in case these duties are related to 
each other in the way of principal and accessory, the accessory 
duties are merged in the principal duty unless the former afford 
additional security for the performance of the latter.^ 

Moreover, rights extinguished by confusibn revive when the 
cause of their junction, being temporai-y only in its ioature, is 
destroyed or when the cause subsequently proves to have been 
insiilUcieiit. ^ 

IL-C01IC(JEB£HC£ AND COLUSIOH OF BI0HI8. 

If several rights are vested in several persons, the following 
cases may arise — 

1. Each right may have a different object, in which case each 
xigjii may evidently be fully exercised. 

S. The several rights vested in several persons may have one 
and the same object, but no one of such rights may be of au 
exdusive nature {Concurrence of rights). In this case each right 
continues to exist, but he who exercises his ri^t first can lessen 
the utility of the rights of tlic otliers. 

Jt. The several rights vested in several persons may have one 
and the same ohject, and eacli of such rij>lits may be exclusive in 
its nature {CoLiunon of rights)^ In this case again — 

' L. 17. 27. quib. mod. nmfr. am. (7. 4.) L. 1. quem. werv, am. (8. G.}. 
• L. 13. de dnob. rds (45. 2.) L. 98. pr. d* lolat. (46. 3.). 

' L. 6. 14. 21. § 2. 4. do fideiiuasor. (46. 1.). Compared with L. 9r,. § 3. de 
8olutt. (46. 3.). Wiclinf; lect. iur. civ. L. 2. c. 12. Weber nat. Verb. § 128. 

» L. 7. de fundo dotah (23. 6.). L. 27. § 11. D. ad SCtum Treb. (36. 1.). 
Donelli Comm. 7. 28. lantarlwbh 1. e. § 12. 13. 32. 

^ L. 21. i 2. de inoffio. teat. (6. 2.) L. 87. 4 do aoqiiir. veL om. hered. 
(29. 2.) L. 22. C. de inoff. test. (3. 28.). Lauterbach § 23. 

' See especially S. Stryk do iure privilegiati contra privilegiatura. Hal. 
17U2. & 1744. J. C. Koppc 2sieduri>. Archiv 2. B. 1st. 34. Thibaut Versuche 
2. B. Nr. 14. Hufelaiid Geirt des Hfim. JL 2. ThL 2. AUh. 6— M. Frits 
ErttntemngeD. 1. Hft. 68—60. KiflrulffTheorio B. 1. p. 230—240. 
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- A. One of the conflicting rights may be founded upon some 
more g^enl law than the others, in which case the right which 
is founded on the least general law is to prevail (a privilegium is 
to be preferred to a jua aingulare, and .flie latter to a ju$ 
ammune),^ 

B. The rights may be equally general. In this case — 

a. If any one of the rights be fiiYoured more than' the rest that 

right must prevail. We are informed in several particular cases 
wliat riglits are to be s]H'( ially favoured," ami tlie general prin- 
ciple is alst) laiil down tliiit in cases of doubt tlui elder right is to 
be prct'rn ed to the yoinigcr but this jmnciple is not as a 
general rule applicable to eases in which the collibion arises 
simply from a multiplicity of merely personal creditors.? 

b. If none of the rights are &|)ecially favoured, and if-— 

o. The collision is direct, that is if each person has the same 
li^t against the other, he is to be preferred who seeks to avoid 
a loss,^ and if there is no difference in this respect then* the right 
of him who is in possession of the object in dispute is to prevail. 
If, however, none t>f the persons are in possession and each of . 
them is in precisely the same situation as the other, none of the 
r^hts can, without some special decision of the sovereign, be 
exercised at all — {2)rivUegiatus toittia mine privUegiatum Jure sua 
lion iititnr).* I5ut — 

fi. If the collision is indirect, i.e. about some third object, and 

- L. 80. do R. I. (50. 17.) L. 3. C. de silcntar. tt docur. (12. 10.). 

■ For example L. 11. § 7. de minor. (4. 4.) and Thib. Syst. § 808—810. 

°. L. 9. § 4. do public. (0. 2.) L. 26. locat. (19. 2.) L. 98. de R. I. (50. 17.) 
L. S. C> qui pot. (8. 18.) cap. 22* Z. de sponsaL (4. 1.). 

» L. 82. de reb. anot. itid. pflta. {42. 0.). See m to* difBrnt oases of 
preference, I. F. Lndovioi de dnoboB eiroa idem fiaotam oonourrentibas. 
Hoi. 1714. 

' L. 11. S 6. L. 34. pr. de minor. (4. 4.) L. 14. § 1. de religios. (11. 7.) 
L. 41. 4 1. de B. 1. (60. 17.) L. 82. $ 0. C. de ime d«Ub. (6. 30.). See contra 
Frits Erlint. 1. Hft. 61—04. 

' L. 91. 5 3. de V. 0. (lo. 1.) L. 128. pr. do R. I. (60. 17.). 

» Ar{?. L. 30. de dolo male (4. 3.) L. 34. § 3. L. 57. de contr. . mt. (18. 1.) 
L. 39. sol. matr. 24. 3. Ilert de collis. leg. .Sect. 5. See contra hiitz loe. cii. 
p. 64—67. 
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one of the persons be in possession of it, his riglit is to be pre- 
ferred.^ If, however, none of the persons are in possession the 
object must if possible be divided amongst than, or if this cannot 
he done the rights if founded on privUegia must he sospended^ 
and none of them most he exercised mthoat the approval of the 
80Tereign.v In other cases where no principle whatever upon 
which to decide can he found, and no other resouroe remains, 
the preference must he decided hj lot' 

DIVISION IV. OP THB MODIFICATIONS OF RIOBTS AND mfTtSS. 

5 «r,. 

Rights and duties may be modified in various ways, and espe- 
cially by tlie conditions and limitations of time to which tliey are 
subject and by the ohject which is to be attained. The legal 
principles which govern these matters are only to be found 
scattered amongst the law relating to contracts, institution of heirs, 
and legsdes, and the same principle is not similarly appUed in all 
these cases. Nevertheless, the doctrines which govern conditional 
contracts and the illustrations given of them, hest accord with 
the nature of conditions in general, and supply the hest materials 
for a general statement of the law of conditions, and consequently 
the following outline has been drawn up more witli reference to 
contracts than to other transactions. 

1-OOHDIIIOHS. 

1* fit gensral* 

S 861 

A condition in a general sense means any event upon which 
rights and duties depend for their existence; hut properly 

• L. 9. { 4. de poblidtna (6. 3.) L. 82. de piooimt. (3. 8.) L. 15. C. daB. V. 

(3. 32.) L. G. § 7. L. 24. quae in fraud, cred. (42. 8.). 
■ Arg. L. 42. 43. de hered. inst. (28. 5.). 

» § 23. I. de legat. (2. 20.) L. 24. § 17. de fideio. lib. (40. 6.) L. 6. fam. 
hero. (10. 2.) L. 3. pr. C. oomm. de legat. (6. 43.) compared witik !«. 8. de pact. 
(2. 14.). y\aaB^ quaest. mL L» 1. o. 8d. ITeimdcsff verm. Abh. Ufaa 1806. 
Nr. 2. p. 17-49. 
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speaking tliose circumstances only which are uncertain, future, 
and unessentinl to the nature of the mftttgr in hand and on the 
existence of which rights and dnties ean be made to depend are 
called condition8.y ' A past or present event on which a right is 
made to depend (the so-called eond^ in frmtmJhim andiHYMeiM 
coOoto), is no more proper^ speaking a condition,* than is the 
eiq>re8mon in a conditional form of that which is of itself naturally 
implied {eondttw taeitd^,* Nevertheless, past and present events 
on which rights are made to depend are, save that they cause no 
postponement, similar in their effects to conditions pro])t'r and 
the so-called implied conditions have at least this effect, that 
their non-existence suspenils tlie perfect ac<][uii»ition of a right.*' 

2. Sorts of conditumi. 

negative, AiBrmative ; Freoedent, Suhseqiient— Every condition, 
whether it consists of a positive or negative fact {conditio affi/rmo' 
tiva, negativa), is snqwnsive, i.e. delays the perfect acquisition of 
a right so long as the condition remains unfhlfilled. If the 
acquisition for the first time of a ii§^t is thns delayed the 
condition is called 'precedent {tuepensiva) ; hnt if the re-aoqtd- 
sition of a liglit is so ddayed the condition is called Bubee^luint 
(reioUiitwa). A condition subsequent has no reference to the 
transaction by which the right is first transferred, but only to the 

r § 11. 1, do inutO. stip. (3. 19) L. 39. de Mb. end. (12. 1.) L. 9. S 1. de 

novat. (46. 2.). See generally F. Baldnini comm. de conditt., as an oppcndix 
to his oomm. de pigOQr. P. Bnisselii tr. de conditt. bound with P. Durani tr. 
de eondit. et modit imposs. Franof. et Lips. 1700. C. Ziegler Din. de 
eonditioii. (m hie Diioept mH Lipe. 1721.). Welike SeehtdejdoQn B. 1. p. 761. 

Savigny System 13. 3. § 1 16— 124. Sintenis Civilrecht B. 1. $ ». 
» § 4. I. de verb. obi. (3. 15.) L. .39. dc R. C. (12. 1.). 

• L. 3. de leg. I. (30.) L. 99. L. 107. de cond. et demonstr. (35. 1.). L. 68. 
de inr. dot (23. 3.) L. 12. de eond. inst (28. 7.) L. 25. $ 1. qoando dies 
(36. 2.). BnuMl L e. L. 4. T. 1. Goooeii I. C. L. 2. T. 14. qn. 43. 

They are consequently also called conditions. L. 3. § 13. de bon. lib. 
(38. 2.) L. 10. § 1. de cond*. inst. (28. 7.) L. 16. de iniusto rupto iirito (28. 3.) 
§ 6. I. de Verb. obL (3. 16.) L. 37. 38. 39. de K. C. (12. 1.) L. 100. 120. de 
V. O. (45. 1.). 

* L. 4. $ 2. de poet (2. 14.) L. 1. pr. de eaad. et dm. (35. 1.). 
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aprtH'Hu nl l)y wliirli the return of that lipflit is stipulated,**^ oiid 
hcDce wlirttever elleet a condition precedent has ui)ou tlie fiiNt 
acquisition of a uew liglit, tlie same effect is produced by a con- 
dition subsequent upon the re-aequisitioa of a hght previously 
ported with.^ In those cases in which suspension is not the 
ordinaiy effect of a transaction/ the presumption ia in favour of 
a condition hdng subsequent rather than precedent. 8 ' 

S 88. 

ffnm^ffj potMtaitifif iniztaL— Every condition, the perfoimance 
of wliich requires a positive act and not a mere -forbearance, is 
dependent on the effect of physical forces, and consequently 
(since the will can create nothing physical), every affirmative 
condition is casual {eaaualis). This term is, however, in strictness 
confined to those conditions which depend, solely, on the effect 
of S(>nietlunfj independent of tlie will. But the performance of a 
conditit)n may dejx nd — 

1. On tlie will eitlier wlndly, without any assistance I'nnn nature, 
(as in cases of inaction) or at all events with such assistauce only 
as nature ordinarily cfives ; or z*^ , ^ . i, ^ 

2. On the will and some extinordinaQr^aasistanee "^from nature. 
In the first of these two cases the condition is termed pottM- 

tativa, promi$eua, and in the second mixta,^ In the kngnage of 
Soman law, the expression conditio pofettaHva is exclusively used 

L. 3. de contr. eint. (18. 1.) L. 1. de kf?. comm. (1ft. 3.) L. 2. pr. do addict, 
in diciu (18. 2.) Hence the former transaction is to he treated in every rcsiKict 
as unconditional. L. 2. § 4. 6. pro emt. (41. 4.) L. 2. pr. § 1. L. 4. § 3. de in 
diem addiet (18. 2.}. 

' L. 9. § 6. de R. C. (12. 1.) L. 8. C. de condiot ob. oauss. dator. (4. 6.). 
Brussil L. 1. T. I. n. 5. L. 5. T. 1. no. 1. Thihmt civ. Ahh. -3fil. W. 
H. .Tordi ns do conditionc rcsolutiva. Ludg. B. 1822. W. Sell uber bedingte 
Traditioncn. Zurich IHJit). 

' L. 1. $ 2. pro dote (41. 9.) L. 7. in fin. L. 8. de ran dot (23. 3.). 
• L. 1. de lege oomm. (18. 3.) L. 2. i 4. pro emt. (41. 4.) TfaibautotT. Abh. 
37ft— 'iHO. Ihit a new dcstniotivo circumstance is of ooaiM not a oooditioil 
subsequent ; see Archiv f. civil. Prax. o. IJ. Nr. 0. 

^ Generally speaking the laws only distinguish the poteatativa (in the sense 
abore) and the non potntaUva L. 4. 1 1. de hered. inst. (26. 6.) L. 78. f I. de 
eoiid. et dem. (86. 1.) L. 31. § 2. ad SCt Treb. (86.). The last can aeooiding 
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to denote a oohclitioii which renders the completkm of a duty 
dependent on the will of the creditor. The term eondttio potet* 
toHva is in modem times also used« but improperly, in those cases 
where the performance of a duty depends on the will of the debtor J 

§89. 

PMsEUe^ ia^oiiiUe.'— Conditions are either possible or impos- 
sible. They are impossible, if at the time of their annexation ^ f, .,. 
thdr sHiteMe can, judging from general experience, be pronounced * 
impossible, and they are possible if the contrary is the case. But 
impossibility is twofold, being the consequence either of physical 
laws, or of legal and moral precepts ; in the former case the im>. 
possibility is termed physical (physice i7npo88ibili»), and so far as it ^ 
betrays au intt ution to prejudice another dcrisoria; ' in ihv latter 
case the impossibility is ttrnud moral [mornliter imposiiilnliSf 
furj>ijj).'" Either may be imagined to be negative or affinnative." 
Conditions which are in themselves contradictory,*' are treated as 
belonging to the impossible class. 

9, Bftet of oomditioiiSL 

§90. 

In general.— I. Every condition so long as it lasts ipendct) delays, 
if ^iubsequent, the reactiuiaition, if precedent, tlie acquisition of a 

to L. an. f 7. 0. de oadna. (<!. 51.) be divided iato oasual end mixed. . The 

ienae of the expression promiscua as used in L. 11. ^ l.de oond. et dem. (35. 1.) 
is piven properly by Merill oba. L. 14. c. 2., but improperly by A. E. Endomann 
dc implendae conditionis tempore. Marb. 1821. p. 33 — 56. A. F. Schott de 
oondit. potestatiYae figme&to (in opuao.) wholly repudiates the conditio potetta' 
Imw, hat lee G. O. finert ytat, ivr. oiv, eap. lipe. 1778. oop» 2 

* L. im. § 7. 0. dc caduc. (6. 61.). Gosterding Pfandrecht 19—36. It 
auJces a promise void L. 17. L. 46. § 3. L. 108. 1 1. de Y. 0. (45. 1.) L. 7. pr. 
de oontr. emt. (18. 1.). 

^ L. 35. §1.L. 131. flLdoY. 0.(40.1.). Bmnl. L. 1. T. 2. a. 12. 1«. 
. * For elainple L. 14. de oond. inet (28. 7.) 

" L. 29. § 2. de teetam. milit. (29. 1.) L. 20. dc oondit. et demonstr. (35. 1.). 

" § n. I. de inutil. atipul. (3. 19.) L. l"). dc oond. inst. (28. 7.) L. 123. 
L. 137. § 6. de V. 0. (45. 1.). Averan. interpr. L. 2. o. 24. 

• L. 18. de eondit isilit (28. 7.) L. 188. pr. de R. L (50. 17.) L. 88. pr. ad 
leg. Fale. (35. 2.) L. 80. de naama. teet (40. 4.). Compare W. GWH mi 
impoeriUe omditioiie. Oieeaen 1834. p. 281—278. SddlUiig Inetitiit. B. 2. f 81. 
Ziu.4. 
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zi^t : P so that he who by virtue of the condition will at some 
future time acquire a ri^t cannot, even by posseBsioii, derive any 
of the legal advantages wliich are only conaeqaent upon the 
existence of the unconditional right.^ 

The person obliged conditionally mnst, neverthdeBS, await the 
performance of the condition and not attempt to hinder it,' and 
the person entitled conditionaUy transmits his legal expectation to 
his heir if the latter can sncceed to that to which the condition is 
annexed.* 

II. If a condition has happened, which is the case if it be 
affirmative, ns soon as the event lias occurred, and if negative, as 
st)c)n as the time for the event's liappeiiing lias expired, or the 
event has become impossible,' the right becomes unconditional 
and effective ; and in that case — 

1. If the condition was subsequent, the thing must, according to its 
nature, be retumod in the state it tlien is in. But in cases of con- 
tract it is especially^deakred that the thing is to be returned \^'itli all 
mesne profits, and unencumbered." As a consequence of this the 
thingmaybeobtamed bymeansofat*ifuItcattofromathird possessor,* 

p L. 66. de 11. V. (6. 1.) L. 2. § 4. 5. pro emt. (41. 4.) § 4. I. de verb. obL 
(3. 16.) L. 9. pr. de R. C. (12. 1.) L. 213. pr. do V. 8. (50. 16). 

^ L. 4. pr. de in diem addict. (18. 2.) L. 8. pr. de perie. et oomm. r. T. 
(18. 6.) L. 38. 1 1. dfl A. V. A. P. (41. 2.). 

' L. 67. L. 85. S 7. de V. 0. (45. 1.) L. 5. C. de 0. et A. (4. 10.). There- 
fore measures may here also be taken for safety. L. 41. de iudic. {5. 1.) L. 6. 
pr. quib. ex causa. (42. 4.) L. 4. pr. de sepaiut. (42. 6.). O. P. y. Biilow Abh. 
1. B. Nr. 17. 

* S 4. 1, de y. 0. (8. 15.) f 25. 1, de mutiL sfe^ (8. 19.). 

< § 4. 1, de y. 0. (8. 15.) L. 115. f 1. eod. (45. 1.). H5pfiier Comm. § 
740. Not. 6. 

* L. 4. § 3. L. 6. pr. de in diem addict. (18. 2.). Wemher lec. o. L. 18. 
T. 2.$8. W. fieU aber beduigte IVaditionen S 32— 40. 

* Lb 41. pr. de E. y. (6. 1.) L. 4. § 3. de in diem addict (18. 2.) L. 3. qnfb. 

mod. pign. solv. (20. 6). L. ult. de leg. commiss. (18. 3.) L. 29. 30. de m. c. 
don. (39. 6.) L. 4. C. de pact. int. emt. et vend. (4. 54.). W. Sell loc. eit. 
$ 33. Of an entirely different opinion is Eiesser in Linde Zeitscbr. 2. B. Nr. 
1. ft 8., and to some extent also MQblenbraeh Pend. B. 2. $. 287. Note 6. 
Thibent retains the opinion exprcsscKl by him in his ciyilist. Abh. 367 — 378. 
Compare Thibaut in the Archiv f. civ. Prax. B. 16. Isr. 14. W. Miilkr tiv. 
Abh. B. 1. Nr. 7. Frits Krlaut 2. HfU 2M— 268. Yangerow Leit£aden 
B. 1. § 96. 



OONDITIONa 



88 



unless indeed the eondition| depended solely on the will of the 
giver back.' 

- 9. If the condition was precedent, the acquisition is made and 
completed, and, in general, as firom the moment at which the con- « 
dition happened. Bnt here again in cases of contract the ppooiui ' j ' ^ 
poBBi^d^u met nitk that, provided the thing is not wholly de-"' " 
Btroyed,' the happening of those conditions which do not depend 
solely on the will of tlie debtor* is to be considered as relating back 
to the time of their origiiiul annexation.^ On the performance 
therefore of either sort of condition all mesne profits must be given 
up by tlie possessor.'^ 

III. If the condition is never fulfilled (drficit) the right which 
was to arise or revest on its happening is postponed for ever and 
is to be deemed non-existing from the first** 

§91. 

X^aeially of snch as are impofsiUe.*-That which cannot ]>hy9\' 
cally exist is to be treated as having no existence, and that wliich 
ought not legally to exist can have no legal e£fect as existing, but 
only as not existing. Hence, with respect to impossible conditions ; ' 

1. Those which are affirmative, be they physically or morally 
Impossible ({ 89), prevent the acquisition or reacquisition of the 
right which depends on them.' 

' L. 3. in fin. qoib. mod. pign. aolv. (20. 6.). 

• L. 8. pr. de jKrio. ct comm. r. v. (IR. 6.). Bnissel L. 2. T. 1. n. 6, 

• L. 4. quae res pignori (20. 3.) L. 9. § 1. L. 11. pr. §. 2. qui potior. (20. 4.). 
^ L. 8. pr. de peric. et comm. (18. 6.) L. 78. pr. de V. 0. (45. 1.). W. Sell 

19. 

« Stryk U. M. P. L. 18. T. 1. § 2K. T. 6. § 5. Thibaut civil. Abh. 362— 
365. W. Soil lor. n't. § 1.5. Sec contrn Cocccii I. ('. L. 18. T. 2. qu. 3. & 12. 
Schweppe K6rn. Priv. K. 1. B. § 119. Valett Pand. 1. B. § 109. But we L. 8. 
dc pcric. et c. r. v. (18. 6.) L. 11. qui pot. (20. 4.) L. 106, do condit. et dem. 
(S0. 1.) Lw 78. pr. d« y. O. (46. 1.) L. 16. de Mlutt (46. 8.). and Mpedally 
with referenoe to produce, L. 4. $ 8. L. 6. pr. dohl diMn addict (18. 2.) L. 4. 
pr. § 1. do lege commiss. (18. 3.). 

' T.. 19. pr. dc const. ix;c. (13. 6.) L. 20. de doxuit int. V. et U. (24. 1.) L. 
37. de coutr. emt. (18. 1.). 

• Bee Anidte Bottrtge Hit 1. Bonn 1887. Nr. 4. 

' L. 7. L. 35. pr. L. 137. § 6. de V. O. (45. 1.) L. 9. § 6. de R. C. (12. 1.) 
L. 1. S 11. L. 31. de 0. et A. (44. 7.) S 11. 1, de inntil. etip. (3. 19.). Averaa. 

o 8 
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d. Those which are negadye and physicany impoeflible axe to be 
treated as already folfilled;! 

B. Those which are negadve and morally imposmhle, hy thdr 
very nature, delay the acquisition of a right until they happen, or 
are deemed to hare happened according to the principles in { 90 
(IT) ; tlien acquisition follows. But with respect to contractSy 
accordiiif^ to the Komau law : 

a. lie wlio liimst'lf for reward undeitakes (T)e itbv wavof condi- 
tion precedent or subsequent) not to do that wliich is morally 
impossible, thereby renders void the whole agreement (for acquisi- 
tion or reacquisition, as the case may be). 

h. He, on the other hand, who stipulates for something from 
another, if he commits an nnpennitted act, becomes on its com- 
mission entitled to what was promised.'* 

4. Fulfilment of conditifliiii 

_ • • - - • • 

§92. 

In order properly to understand this subject it is necessary 
further to observe that ; 

1. Only that which is made the condition need be performed ; 
and this is not necessarily in every case expressed, but may either 
be ascertained by implication (puMe) from the nature of the 
transaction itself or it may be presumed by law.' 

%. Performance must be exact, that is, it must be — 

a. At the time appointed, if any be named ; but still according to 
what is fair and reasonable.^ 

Int. L. 2. e. 24. xl 4. 6. Eilaiig. gel. Aw. 17A2. Nr. 87. W. Sell oimidgL 

Beding. 31. 31. 37. 98—106. Sa^^g^ly System B. 3. § 124. 

' § 11- I. dc inutil. stip. (3. 19.) L. 7. L. 8. de Y. 0. (46. 1.) Vang»oW 
Leitfaden § 93. Anm. 2. 

' Tbft dirtbotloii smt be dtawn aa in tbe text and not Mb Offten done 
between eamditiont pteeedent and snbeeqnent L. 7. 1 3. L. M. de paet (8. 14.) 
li. 121. pr. § 1. L. 123. do V. 0. (45. 1.) L. 1. 2. C. si manc ip. ita venier. 
(4. 56.). Tlnbaut civil. Abh. 362. Sa\-ijrny System li. 3. § 122. W. Sell 
Venache B. 2. 127 — 140. is of a somewhat ditfercnt opinion. 

■ L. 77. pr. L. 108. de oond. et dem. (3d. 1.) L. 4. § 2. dc pact. (2. 14.) L. 7, 
in fin. L. 8. L. 81. L. 41. pr. f 1. L. 48. pr. deime dot (83. 8.). Straben 8. 
B. 5^. Bed. 

^ L. 41. $ 12. de iidelo. libert. (40. 5.) L. 2. C. 11. § 1. de oond. et dem. 
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h. By the wiy ])erson named, ii' performance by him and no one 
else was intended.^ 

c. In the maimer required by the nature of the condition, 
f erfozmance is not sufficient if it be of something else than, 
althou^ of the same kind as, that mtended ; nor if it be to any 
other'person than him named, if it ivas intended that performance 
should be to him and no other;" nor if it be of one act or some 
acts, where more, and those not in the altematiye, are necea- 
paiy." An unfulfilled is to bo rognrdbd as^a fblfilled condition only ^ ■ 
when he who would be benefited by its nonfulfilment has himself 
prevented its l'ullilment.° 

IL-LIMIIATKnrS OF IIMB OE DIES. 

§ 93. 

Bights and duties may also be modified as regards the time of 
their ezistenccP A right without any such modification is at once • 
effective (dies eedit), and its correlative obligation can be imme- 
diately enforced (dicn t'enit), subject, however, to equitable con- 
siderations.i If there be any such modification it may affect 
eitlier the riglit itself or its i)r<is('( ution. The time may moreover 
be certain or uncertain, as is the case if it is doubtful whetlier 
it will ever arrive at all, or when in particular it will arrive. 

A light which is itself affected by a limitation of time, may be 

(35. 1.) L. 135. § 2. dc Y. 0. (4.3. 1.). A. £. TgHil«n*«n de impkndae «nd. 

tempore. Marburg. 1 p. 127 137. 

' L. 3U. § ult. do sUit. hbcr. (<iO. 7.) L. 31. do solut. (46. 3.). 

> L. 44. pr. $ 1. 2^ 3. de oond. et dem. (3d. 1.) L. 11. § 11. de 1^. m. (32.) 
L. 68. do solut. (46. 3.). 

» § 11. I. do bor. inst. (2. 14.). 

• L. 50. L. 8.3. § 7. do V. 0. (45. 1.) L. 39. L. 161. do K. I. (50. 17.) L. 24. 
de coud. et dcm. (35. 1.) L. 50. de coutr. eiut. (18. 1.). Gliick I'uud. ii. 4. § 
337 d. Savigny System B. 3. { 119. A. and othera go muoh fiuther as th^ 
ha¥e dedaoed a general principle from the mild dootariaes which gamm 
tettamontary dispositions, sec Thib. Syst. § P Vl. 

* Weiske Rechtslexikon B. 3. 423. JSavigny System B. 3. S 125—127. 
Siutouis Civilrcchta B. 1. § 21. 

. « L. 213. pr. de Y. 8. (SO. 16^). Hwt de inrib. ex pooto oerto temp, indue, 
(in op. y. II. T. 8.). 
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80 with respect either to its commencement {ex die ^ or in diem,* or 
ill modern language terminus a quo) or to its duration {ad diem^ 
or in modem language Unninus ad quern). A right, tlie commence- 
ment of which is affected bj a limitaiioii of time which is cei-tain 
(or only so far uncertain as distance renders it)» is immediately 
Tested alUiough no action can be brought before the time arrives 
but if the time be altogether nmoertain then the n^t does not 
vest nntiil the time amves, or its arrival becomes oertsin.' A 
ri^t, the dwratian of which b affected hj a limitation of time, 
is vested immediately and before the arrival of the time; but on 
its arrival the ri^^t may be successfully opposed by an eorceptioJ 
If a contracting party msikes the duration of a right, which 
must have some end, depend n{K>n his own will the right ceases at 
his deatli.* 

If any agreement is made toiicliing the time of perfonnance 
everything naturally depends upon tlie nature of the agreenKiit. 
But it may be as well to mention here, tliat in cases of doubt the 
person obliged is at liberty to perform his obligation before the 
time appointed, ^ miless it can be shown that the stipulation as 
to time was made for the advantage of the other psrty.* 

' L. 34. de her. inst. (28. 5.) L. 44. § 1. de 0. et A. (44. 7.). 

' § 2. I. de V. 0. (3. 15.) § 2. 1. de duob. (3. 16.) L. 16. pr. dc her. pet. 
(5. 3.) L. 22. de 0. et A. (44. 7.) L. 213. pr. du V. (50. 16). Bri&sonius de 
y«B. sab voce: in. 

* L. 34. de her. inst. (28. 6.) L. 44. $ 1. de 0. et A. (44. 7.) 

* § 2. I. de V. 0. (3. 15.) L. 41. § 1. L. 45. § 3. L. 46. pr. cod. (45. 1.) L. 
10. § 1. L. 17. de cond. ind. (12. 6.) L. 36. § 1. de cond. et dem. (35. 1.) L. 98. 
$ 4. dc aolut. (46. 3.). H6pfiaer Comment. § 742. Note 2. Gluck Paud. B. 4. 
f 330. Note 30. 

* L. 49. S 2. 3. de legct I* (SO.) L. 56. de oand. ind. (12. 6.) L. 75. de cond. 
ct dem. (35. 1.) L. 4. j^. L. 21. pr. L. 22. pr. qxtando dim (S6w 2.). Avwan 
int L. 2. c. 16. 

» § 3. 1, de V. 0. (3. 15.) L. 4. pr. de servit. (8. 1.) L. 44. § 1. de 0. et A. 
(44. 7.) L. 06. S 4. de Y. 0. (40. 1.) L. 02. S 3. de pactis. (2. 14.) 
■ L. 4. locat. (19. 2.) 

' L. 3. § 3. de usur. (22. 1.) L. 43. § 2. de logat. II. (31.). 

* L. 70. do Bolut. (46. 3.) L. 38. § 16. de leg. 2. (31.) L. 41. § 1. L. 137. 
$ 2. de Y. 0. (46. 1.) L. 17. de K. 1. (50. 17.). Maiaos. comm. ad tri^. ICtor. 
ftagm. pb 283. Avenm. mt^ L. 3. o. 13. n. 13. Leymt Sf, 028. m. 14. 
Hominel Shape, obe. 383. HOUer ed Leyeer obe. 331. 
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1. Computation of timo. 
S 94. 

The legal mode of compnting tiine is of great importance with 
referenoe to the doctrines now under examination** 

A day consiats of twenty-four succesaiTe hours.' If these are 
reckoned, aa they in general must be,^ from midnight to midnight 
(a ieptOma hora ad BepHmam hanm naetU), the day is called a 
eaUndar day ; if any other hour is taken fiom which to reckon, 
the day is called a 7nove€ible or natural day (dies naturali»\ an 
expression however which like the uiKiualitied word day is often 
taken to mean only the period of daylight/ 

A month consists, as a rule, of thirty days,P and can in a siniilftT 
manner, at least in those cases in which the month does, accordmg 
to the calendiir, consist of thirty days, be called a calendar or a 
natural month. 

A year consists, as a rule, of 365 successive days,*' »uid similar 
expressions are applied to it An additional day {dies inUrealarU) 
is added to Leap-year, from which other yean are distinguished 
by the term common. This additional day is the 24th of 

* Compare generally I. T. Seger de ouuo Romatto. Lips. 1769. (up. ed. Eluber 
T. 1. n. 1.). EtuteHiii liber da tempo ro m intervallit edited by £. Zaofaanil. 
Heidelberg 1836. Koch Bclehnmgen uber die Miindigkeit snm Testiren. 
Oieee. 1796. Ildmbaoh ia Weuke Keobtslezikoa B. 2. 623-~6i4. SaTigny 
Syrtem B. 4. § 179—195. 

* L. 8. de fer. et dilat. (2. 12,). 

* Schweppe Magaz. 1. St. 11^138. F. Befaifeldcr der anniu myilis des 

R. R. Stuttg. 1829. 20—31. 

' L. 2. § 1. de V. S. (->(). 16.). Emminghaus ad Cocccii I. 2. Tit. 12. qu. 1. 

« L. 11. § 6. L. 29. § 5. ad leg. Jul. de adult. (48. 5.) L. 28. L. 31. § 22. 
L. 38. pr. de aed. ed. (21. 1.) L. 22. § 2. § 11. C. de iure delib. (6. 30.) Nov. 116. 
cap. 3. When tbe laws ipeak of leveral months aa additional day ia to be 
added. Schweppo Privatrecbt B. 1. $ 57 c. But than are special cases in 
which the reckoning is not always exactly bj* months. L. 101. de R. I. 
(50. 17.) L. 12. de statu horn. (1. 5.) L. 3. § 12.\lc suis (38. 1(5.) L. 2. L. 5. pr. 
C. de temper. (7. 63.) 2sov. 116. c. 2. K. G. 0. v. 1666. 2. Ih. Tit. 30. § 4. 
Compare E. Sobrader oiviliat Abb. 2. Abtb. 193—220. fkiti Eriintertmgen 
1. Hft. 28i. 286. Bflhifildflr fee. eU. 116—178. SaTigny System B. 4. $ 181. 
185. R. 

* L. 134. de V. 8. (60. 16.). 
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Februrtrv' (dirA poHterior), autl is reckoned alonpf witli the next, 
the 25th of Febniaiy {dies prior), as one day (dies instextus), 
except in those cases in which, by the express tenns of a contract,*^ 
a period of time is limited by an exact number of days.^ 

It cannot be shown that the German jmidical month is 
changed,"* or that the S9th of February must be considered the 
extra day," or that the expression year and a day means in cases 
of. doubt more than a year and twenty-four hours.* 

§95. 

If a period of time be reckoned in the ordinary way' it is 
taken to begin with the moment named (tempus eonHnmm ratume 

initii) to include every sucrecdin^ moment of its course {tempus 
continuum rationc cursm^ and to end on the expiration of its very 
last moment. 't 

There are, nevertheless, certain cases, from which clearly no 
general rule can be deduced/ in which tlie laws have sanctioned a 
peculiar mode of reckoning, and this remark is more especially 
•applicable to the computation of time in the pnetorian actions.* 

1. It is laid down that in many caaes^ as against a person pro- 

• » SaWgny System B. 4. § 192 194. 
■ ^ Savi^y he. eit. $ 193. 
' li. 06. eod. L. 4. S 3. de ndmor. (4. 4.) L. 2. de divers, temp, praeso. (44. 8.). 

The last passage must however be road : sed si quis fundum profioiet 

emtwri. cap. 11. § 1. X. de V. S. {o. 40.). Hynkershoek Obs. L. 4. c. K. See 
too Kuoh ioc. cit. 12. C. H. Fetter Versuche zur Bild. des R. R. Heilbr. 1H02. 
1—80. H* W. Sohidtes Bemerk. uber die Miindigkeit sum Teatiren naoh 
E5m. R. Jen. 1800. Unteiholnier Berjihrnngdelue 1. B. 279->81S. 
■ Straben 1. B. 47. Bed. Eeinfelder fur. cit. 

• cap. 14. X. do V. 8. (5. 40.) Koch loc. cit. § 9. & his Bestat. dor Btlilirunfjrcn 
82 — 30. iSee contra I. M. Sohneidt de usu studii chronologioi etc. Wiroeb. 
1782. and his SeUnaaMla odw ktataa Wort Ao. WatA. 1796. 

• 01ilekPuid.B.8.$2e». 

See ponerally Omelm jurid. Archiv. 2. Bd. 2. H. Unterhohmer loc. cit. 
2S2— 288. Savigny Sy^^t. m § 189—191. Elvers Themis. New Series B. 1. 
Gutting. 1838. p. 127. contra Arndts in Linde Zoitschrift B. 14. Nr. 1. 

« for example Lb 8. d» his qui not. inf. (3. 2.) L. 81. $ 1. d» nmrp. (41. 3.). 

' Writen axe not however here unenimom. Frits toe, eii, 286. Savigny 
loc. cit. S 189. 

• Oliick Pand. B. 3. § 209 n. 

' Savigny loc. cit. § 189. Nr. 1 § 191. 
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secnting his right, those days axe not to be counted on which he 
hy any means * ^chiding therefore his own excusable ignorance) 
has been prevented ftom so doing.* Such a time is called tempuB 
utiUtf and is commonly said to be of three kinds, according as the 
commencement of the period is postponed,' or certain days in its 
course are not reckoned," or both happen together and those 
kinds are respectively described as temptis utile ratione init'ii et 
continuum ratione curms — tempus continuum ratione initii ct utile 
ratume curma^ — tempiis utile ratione initii et cur>iUH. The last 
kind is, in tlie absence of all reason to the contrary, always that 
intended by tlie simple expression tempus utile.^ 

2, There are again other cases in which the mode of reckoning 
{compiUatio civUis) is so anomalous that as soon as the last day ^ 
or year B of a period of time is reached,^ it is considered as already 
ended.** 

" See contra Savigny loc. cit. § 189. Nr. 4. § 190. 

' L. 1. § 1. ex quib. oauss. maior. (4. 6.) L. 1. de divers, temp, praesor. 
(44. 3.) L. 1. $ 7*^. qnando appcll. nt. (49. 4.) L. 0. de oalnmn. (3. 6.) 
L. 1. § 1. L. 9. $ 1. de lor. et fiiot. ignor. (22. 6.) L. 2. qais ordo in poaa. 

X38. 16.) cap. 10. H. de praescr. (2. 20.). 
' Aradts in Linde Zeiti^chrift V>. U. Nr. 1. 

' For example § 16. I. de excu8. (1. 25.) L. 19. C de iure delib. (6. 30.) 
Not. 28. cap. 1. 

• Sec note c. 

^ For example L. 10. de bon. poss, (37. 1.) L. 2. pr. quia ordo in poss. (38. 15.). 

• A temp. cout. rat. initii tt utilo nitione cursus is nowhere to be met with in 
tbe laws and it is incorrect to oito as examples ol it L. 19. § ult. L. 20. bb. de 
aedil. ediot (21. 1.) L. 2. G. de sediL aet (4. 68.). KritiJbe.e<l. 23ff. 236. Bee 
contra Ilaubold de tcmporis continoi et utilis OompatitiiniS (opvao. T. I.) cap. A. 

" Gluck Pand. IJ. 3. § 269 a. Xotc 46. 

• Sometimes only if completed L. 6. do 0. et A. (44. 7.) L. 30. § 1. ad leg. 
ltd. de adult. (48. b.) L. 1. § 9. de buoo. ed. (38. 9.). Suviguy Syiitem B. 4. 
S 185. 186. Tbe period of infiuioy. is reokonfld a momaito ad wimfnt^nti 
X. 3. S 3. de minor. (4. 4.). Puchta Gnmu dor Iiutit. B. 2. 811. 312. But 
<4)ompare Vangerow I>eitfaden B. 1. § 196. 

. ' L. 5. qui test. fac. (28. 1.) L. 1. de manumiss. (40. 1.) L. 6. 7. de usurp. 
(41. 3.) L. 15. de divers, temp, praesor. (44. 3.) L. 132. pr. L. 134. de Y. S. 
(60.16.). 

' Sn\-igny he, eit. § 182. Kot f..and Bachofen in Linde Zeitsehrift B. 18. 
Nr. J. & 11. consider the passages cited for this view L. 74. § 1. ad SCtom 
Treb. (30. \.) &. L. H. de muner. (60. 4.) to be interpretations of a lex. 

^ The views and principles of explanation adopted by interpreters ore 
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ft. Of May. 

1 96. 

If a time is expressed for the peifonnanoe of a duty, that time 
must of eoune be observed ; the judge may, however, on equitable 
grounds reasonably postpone the commencement of a period of 
time if unfixed, but the mere &et tiiat such commencement happens 
to ftftll on ft day of rest does not of itself prevent iho p c i ' l ed finnn 
begiiiiiiii^ I'll that day.' 

If in foiisequeiice of gross'' neglect* a dutv is not pcrfoniicd 
by the day appointed tlierc is what is called delay {viora ^. Delay 
may arise either from the fault of the debtor (mora pr<€s(andi vel 
aolvendi) if he does not pay a liquidated debt" at tlie appointed 
time, or from the fault of the creditor {mora aecipiendi) if he will 

very various. Compare I. C. Riickor de civil, et nat. temp. comp. in liis oba. 
et int. Omelin Archiv. 2. B. 4. lift. Lcihr im Archiv f. civ. Prax. 11. B. 
Nt. 18. iieiufeider loc. cit. pasnm. £rb in Hugo ci>'il. Mag. B. 5. Nr. 8. 
UntatliolsiMr V«jihning»]ehr> B. 1. f 90. Savigny System B. 4. $ 182—191. 

> L.31.dAX«iiidio. (42. 1.). Sohfimaa Haadb. 2. B. 388— 384. L. 137. S 2. 
deV. 0. (45. 1.). 

^ L. 1. § 22. depoeiti (16. 3.) L. 91. § 3. de Y. 0. (45. 1.). Wolff Mora 
265—263. 

I L. 23. $ 1. dft noept. (4. 8.) L. 6. a« B. a (18. 1.) L. 87. maud. (17. 1.) 
L. 12. S nU. L. 14. f 1. depos. ri6. 3.) L. 21. § 3. L. 51. de aot E. Y. (19. 1.) 

L. 21—24. 32. pr. L. 47. do usur. (22. 1.) L. 03. do R. I. (50. 17.). On aocount 
of L. 137. § 4. de V. O. (45. 1.), which do( s not however n late to mora but to 
the oommenoement of the duty, Schomau Handb. 2. B. p. 291 — 306. is of a 
diflfinnnt opinion. 8m ou tiie other hud H. Ratjen de num. XiL 1881. p» 
7-^. H. Lois do BMCM initio. "Wiroeh. 1825. p. 20— 38. W.Kloedoood. 
oig. HaL 1829. 

■ See generally A. Fciretus dc mora ct intoresao. Lugd. 1564. Osnbr. 
1675. H. de Coooeu de mora. Ucidulb. 1680. (Kxero. T. 1. n. 59.) C. F. O. 
Hfllflter D. mono notion, ivridioom mtena (opooe. T. 1.). C. 0. Wdva dootr. 
far. ozplioatr. prino. et oann. domni cto. Lips. 1795. p. 298—340. 0. 0. ▼. 

Madai die Lehre v. d. Mora. Halle 1837. and on it F. A. Schilling in Richter 
Krit. Jahrb. 1838. 218—288. Fritz Erlaut. lift 3. 325—371. Untcrholzncr 
tiohuldverhiUtniBae B. 1. 107—131. C. W. Wolff zor Lehre v. d. Mora. 
OOtt 1841. 

* If the deht bo not liquidated the doctrines relating to mora do not apfdy. 
L. 3. pr. de usur. (22. 1.) L. 89. $ 1. ad L. Fale. (85. 2.) L. 88. de B. L (50. 
17.). Azehiy fttr dvil. Pnm. 9. B. Nr. 6. 



DELAY. 



91 



not accept the thing at the time appointed or avoids a neoessaiy 
liquidation J> 

S 97. 

OsBfo^pMOMt €f Nay.'-The oonsequoices of delay are partfy 

general, partly special. 

I. Its general consequences are that — 

1. The duty is continued, i.e. the risk of the thing is with the 
delaying party. This rule would from some laws ai)i)ear to be 
unexceptional," but must Iq fact be received with the qualiiication,^ 
that a delaying party, not excepting a thief or violent possessor," 
is not answerable for damage if he can prove y that it would have 
accrued just the same if the thing had been duly given up.* 

2, Anything made payable in case of delay becomes forfeited.' 
n. Its special consequences are : 

1. If the delay arises on the part of the person obliged, that — 

* L. 37. Bunddi (17. 1.) L. 72. pr. de whit (4fi. ».). 

» L. nit. C. do ufur. popiUar. (5. M.). Hadai loe, eiL hitnpreti HiSm 

pamge differently. 

' See contra Madai ubi sujtra § 43. 

' L. 24. § 2. de usur. (22. 1.) L. Ul. § 6. 4. de Y. 0. (4u. 1.) Madoi foe. eit, 
$44. 

• L. 5. pr. do reb. cred. (12. 1.) L. 6. f nit. de in lit. iur. (12. 3.) L. 20. de 
cond. furt. (13. 1.) L. 23. do const, pec. (13. 5.) L. 25. § 2. sol. raatr. (24. 3.) 
L. 39. § 1. L. 108. § 11. dc logat. I. (30.) L. 23. L. 82. § 1. do V. 0. (45. 1.) 
L. 58. § 1. de Meiuas. (46. 1.) L. 31. pr. de novat. (46. 2.) L. 3. C. do usur. et 
frnet (6. 47.). WdfflM. cii S 40. Note 854. 

* See against tiiii limitatimi Hadai Im. dSf. $ 46. «oii<ra BMihiit ZeitMhiift 
B. 3. 20—22. 

• L. 14. § 11. qxiod m. c. (4. 2.) L. 30. § 1. dc iureiur. (12. 2.) L. 1. § 34. 
L. 19. de vi (43. 16.). See contra on aooount of L. 8. § 1. L. ult. de oond. 
Antiy. (13. l.)€h 9. G. da ftirt (6. %), Welun L o. p. 318. not 21. A. O. Krng 

de oondictione furtiva. Lips. 1830. p. 1 — 30. Vangerow Leitfodcn B. 3. §. 333. 

« L. I I. § 11. cit. L. 15. § 3. dc R. V. (G. 1.) L. 12. § 4. ad cxhib. (10. 4.) 
L. 47. § 6. de legat. I. (30.) L. 14. § 1. deposit. (16. 3.) L. 45. de O. et A. 
(44. 7.). See for the diflereut views 0. Prousteau rccit. ad L. 23. de K. I. cap. 
87. $ 23—39. Meennaa Th. T. 3. EmmingbanB ad Gooodi L. 3. T. 3. qu. 19. 
fldidman Handb. 2. B. 335—342. Vangerow Leitfaden B. 3. § 689. Anm. 3. 

y Prou^^teau 1. c. § 28. Wolff loc. cit. 467. The other side must, to rebut 
tills, prove that he would immediately have sold the thing. L. Id. § 3. de rei 
rind. (6. 1.) L. 47. § 6. de legat. I. (30.). 

■ L. 40. de B. G. (12. 1.). 
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A. He must pay interest,-' at least bi borne Julci jvdicun,^ tmd 
also accoimt for mesne i)rotits/' and pay damages but tliese 
accessories unless there be fraud ^ cannot be obtained by any 
special actioii after tlie action for the piiucipal thing is gone/ 

B. The person entitled need not» so long as the delay continnest 
perform any duty, the . peifonnance of which depends upon 
perfonnance by the other side ;t 

C. The dekying party is answerable for any detriment however 
small ;^ 

D. The person entitled, obtains, in eases of altematiYe duties, 
the right (which he would otherwise not have) of determining, not 

indeed generally with respect to, ' but the place for performance ; 

E. He can entirely abandon a contract which, by reason of the 
delay has becDUie useless to him;' 

F. The value of the thing which the person delating ought to 

■ L. 10. 1 xnandatE (17. 1.) L. 60. pr. pro socio (17. 2.) L. 17. § 3. 4. L. 82, 
1 2. do w. (22. 1.) L. 87. 1 1. de legat IL (31.) L. 2. C. depooti (4. Si.). 
^ Rosshirt loc. cit. 17 — 33. Also aoooiding to a deoirioifc of the rapramo Mort 

1600 § 139 in oases of a money loan. 

« L. 17. I 1. de R. V. (6. 1.) L. 3. pr. L. 38. § 1. G. 14. de usur. (22. 1.) 
I* 28. de left. I. (30.) L. 18. pr. id SCtom Tnib. (36. 1.), evenliuMepercipiMKti. 
Unterholzner Schnldverhaltniiw 1 38. Note t. Wolff loe. cd. § 88. But see 
contra Madai loc. cit. % 51. 

«• L. 21. § 3. de act. cmti (19. 1.) L. 8. L. 14. pr. L. 39. de usur. (22. 1.) 
L. 26. de legal. III. (32.) L. 44. § 1. ad. SCtum Treb. (36. 1.) L. 1. ( 13. at 
legat. (36. 3.). Hadai fee. cd. § 64. 

• L. 61. § 3. do furt. (47. 2.) L. 78. de B. L (30. 17.). Olaek Pand. B. 4. 
% 331. Madai loc. cit. pref. p. xv. 

' L. 129. § 1. L. 178. de B, I. (30. 17.) L. 26. p. C. de umr. (4. 32.) L. 4. 
C. depos. (4. 34.) 

• ' nde is only a oonaequenoe of the ezoeptb nou adimpleti eomtaBfltos (see 
TUb. BfpL % 401.)i Hadai he, eit. 890. UnteAdbner SehuIdTMltniiie B. 1. 

f 58. 

L. 8. § 6. dc precario (43. 2(5.) L. 14. § 11. de furt. (47. 2.). 
. • L. 106. L. 138 § 1. de V. 0. (45. 1.) § 33. I. de action. (4. 6.) Kurrer de 
oUiget. altematiTa. Tabing. 1686. oap. 6. o. 83. See Wehm L e. $ 48. n. III. 
and Olttok Pand. B. 4. $ 880. Archiv fiir civilist. Praxis. 1. B. 325—328. who 
express theauelTsa genetaUy. The whob positioa is denied by Madai toe. eii, 
396—402. 

L. 2. § 3. 4. d& CO quod, ccrto (13. 14.) See below § 584. 
' L. 135. $ 2. de y. 0. (43. 1.). Madai loc. eit. 891—396. thinks diifoenay 
on aeoount of L. 6. C. de paet ini emt. et Tend. (4. 34.). 
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I^Te np to the other on'xequeBt is mereased.™ By this is meant 
that— 

a. If the thing is wholly lost it is to be oonddered as having 
been of the greatest Talne it ever had between the eommencement 
of the delay and the loss but — 

h. If it be not lost the valtie is to be considered as great as it 

ever was between the commencement of the delay and the piving 
of jiidjjment, or betwetn tlie connnencement of tlie delay and the 
delivery of the thin^j, aecor(liii<i as the transaction is homr fulri or 
8trictl juris.'* If, however, a day be named for delivtrv, tlie value 
is to be estimated at what it would have been on that day.P 
Regard is to be had to the same periods of time when the evidence 
adduced is tlie oath of the person injured. i 

2* If the deUy arises on the part of the person oititled, 
then — 

A. The party obliged is released from all the before mentioned 
consequmces arinng from delay on his part ;^ 

B. The person obliged is answerable only for gross nef^igence,* 
and has not to make compensation for any detriment not resulting 

therefrom 

" L. 21. § 3. dc act. E. Y. (19. 1.). Compare generally Huber prael. ad P, 
L. 13. T. 3. § 5 — 10. and for the many different views based on L. 29. fer. 
amot. (25. 2.) L. fiO. pr. de fiu1;is (47. 2.) L. 59. de V. 0. (45. 1.) sec Yoct 
eod. Tit. § 3. Leyser Sp. 160. m. 3. Wehm 1. c. § 70—73. Winkler Diss, 
de lit eo&t. Seot. 2. $ 7. Seot 3. S 7* PaiSBodoif T. 8. Obe. 41. S 14. Olaek 
rand. 4 Bd. 418. Note Cri. 13. B. 271—300. Gans Obligationenrecht. 58—70. 
liuchholtz jurist. Abhandl. 382 — 3R.5. Madai lar. rif. § JR. rntorhokner ioc; 
eit. § 131. V. For the Saxon doctrine see Gottschalk Dise. for. c. 14. 

• L. 3. de oond. tritic. (13. 3.). 

• L. 8. 4. eoi. L. 8. $ 1. de eond. fort. (18. 1.) L. 3. J 8. de Mt B. T, 

(19. 1.). 

" L. 22. de U. V. (12. 1.) L. 4. de eond. tritic. (13. 3.). 

<< C. V. Eck de scptem LL. damn. Pond. c. 1. g 3. (in Mecrman Th. Supplem.). 
See contra Faber Err. Pr. P. 1. Deo. 17. £r. 6. Bat eee Sohrdter in Linde 
ZeitBohr. B. %, Nr. 11. 

» L. 122. § 3. de V. 0. (46. 1.) L. 72. pr. de solnt. (46. 8.) L. 23. | vlt. L. 24. 
de reoept. (4. 8.). Compare Madai lor. rif. § CA. 

• L. 6. pr. L. 17. de peric. et comm. r. v. (18. 6.) L. 9. solut. matrini. (24. 3,). 
« L. 105. de Y. 0. (45. 1.) L. 72. pr. de aolut. (46. 3.). Madai Ivc. cit. 

163. 
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C. in cases of bilateral tnmsiactioiis, a defence of contract un- 
performed, if set up by the person obliged, cannot be snooessftiUjr 
replied to ;^ and 

D. If the person entilled claims the vaLne of a thing, he can 
only obtain its least yalne.* 

§ Oft. 

Curing of Delay.— The consequences of delay, witli tlie exception 
of the liability to make good damage which may have accrued, 
cease (mora purga tu r) — 

1. When the dela}'ing person performs his duty; or, in case no 
time for performance be fixed,7 expresses himself ready to perform 
it before the non-performance has been made the gronnd of an 
action :> 

3. When the duty itself is otherwise extinguished or 

8. When Tslid legal reasons can be assigned for its non-per- 
formance.^ 

4. If both the person obliged and tlie person entitled are guilty 
of delay at the same time, the fault of the one cures that of the 
other, and if at difl'erent times, the later cures the earlier delay. <^ 

• L. 9. § 5. de pign. act. (13. 7.) L. 23. 25. dc act. e. v. (19. I.) L. 11. C. da 
usur. (4. 32.). See above note g and Madai loc. cit. 465. 466. 

■ L. 9. 1 nit d« ut E. y. (19. 1.). Webni 1. o. § 48. Wolff U>e. eU, 496. 
See etmira ICiidai Im. mik 400. 

^ In this case aooording to § 99 the rale, diu iidtrpeliat pro komme, is 
applicable, and wliere this is the case there is no purgatw mora ; but even 
here a time unimportant to the person entitled is not prejudicial. L. 13d. § 2. 
de y. 0. (45. 1.) cap. 4. X. de looato (3. 18.). Cnieo. opp. T. 1. p. 1410. 1411. 
T, 6. p. 8M. T. 9. p. 1286. CMra Midai wtinipn4S6. 

■ L. 73. § ult. L. 84. L. 91. § 3. L. 135. § 2. do Y. 0. (45. 1.) L. 17. de 
const, pec. (13. 5.) L. 72. pr. de solut. (46. 3.) L. 23. yr. de recept. (4. 8.). 
Sohoman Uandb. 2. B. 311 — 315. Wemher leetiss. comment. L. 18. T. 3. § 6. 

• L. 17. de eond. fart (13. 1.) L. 29. § 1. de y. 0. (46. 1.) L. 8. pr. de 
BOTOt (46. 2.). GlllekPaiid.4. B.I330. MaM he, eU. % W, Wolff§46. 

• Arg. L. 40. dc R. C. (12. 1.) L. 21. 22. 23. de usur. (22. 1.). 

' L. 23. § 1. de reoept. (4. 8.) L. 26. L. 39. solut. matr. (24. 3.) I.. 51. pr. 
de act. £. y. (19. 1.) L. 17. de peric. et comm. r. v. (18. 6.). Wehrn 1. o. 
p. 330— 88. FriteimAieh.f.oiT.Pinx.lO.B.Nr.6. flee agaiiuit tlie dootrine 
of rimidtaiieoDi delay lledai lee. eU, ^ 70. 
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§99. 

ComuMUBBft ttf May.— The before mentioiied eonfleqaenceB of . 
deUij ensue, e^ea if a ri^t is eonditioiud and the condition §am ' * . ' ' 
jtftsfij^EAtalMi^e,'' only after the person obliged, or literthrough ' ' '7^* 
whom he claims* has been requested to perfoim his duty {mora 
€Z penona)^ ' bnt if a day certain be fixed for performance either by 
agreement or by law, delay (mora ex re, in re, in rem) commences 
and its consequeaces ensue witliout any request being previously 
necessary.* 

With respect to ilelay wlierc the time h fixed by law, two rules 
are ^'enerally laid down; viz. (1) that in tlie case of a ^-auduleut * 
taking, delay begins immediately eo ipto, whilst (2) in case of 
bilateral trnnsactions it begins as a^^ainst the delaying parfy 
directly after performance by the otlier.*" 

In order to render the person obliged liable for his delay, 
nothing more than a waining or notice, which need not be judicial, 
is required ; * but in order that a person obliged may be freed from 
the consequences of his delay, or in order that a person entitled 
may be prejudiced by delay on his part, the person obliged must 
make, to the person entitled, or to his agent duly authorised to 

* GlikakPkad. B.4.f S29. Note K. HSpAMV Camm. 756. Note 2. 

' L. 20. § 11. de her. pet (5. 3.) L. 32. f 1. deuMV. (23. 1.) L. 24. L. 49. 

§2. de V. 0. (4o 1.). 

' L. 32. pr. d« usur. (22. 1.) L. 36. § 3. de legat 1. (30.) L. 6. ( 20. at in 
poss. (36. 4.) L. 23. de T. 0. (45. 1.). 

« L. 6. de R. C. (12. 1.) L. 4. § 4. de lege eon. (16. 3.) L. 136. 4 2. de 
V. 0. (45. 1.) L. 10. C. do act. crat. (4. 49.) L. 12. C. de oontr. stip. (R. 38.) 
cap. 4. X. de local. (3. 18.). Sec, upon this much contested point, Neustctel 
im Arch. f. civ. Pr. o. B. ^r. 8. Sohroter in Linde Zeitschx. B. 4. Nr. 5. B. 7. 
Nr. 3. Unterholner Bdiii]df«Kiilk]tDine ^ 99. WoUT he, f 27—29. 
CotUra TUbentf ■ eesays in Anh* t flir. Pr. B. 6. Nr. 2. B. 16. Nr. 7. Uedai 
loe. ctt. § 16—24. Yangerow ieit&dcn § 588. Anm. 2. 

The first rule is deduced from L. 8. J 1. L. 20. de condict. furt. (13. 1.) 
L. 1. ^ 34. 3d. L. 19. de vi (43. 16.) L. 7. C. de oond. ob turp. (4. 7.) ; and 
the MNNUid from L. 13. f 20. 21. L. 47. hi f. de act e. t. (19. 1.) L. 6. Ceod. 
(1. 49.) L. 6. 4 1. 2. de pneeer. verb. (19. 5.). The duty tu pay interest arisea 
here from the enjoyment of the thing reoeiTBd. fia^ea L 0. p. 16—80. 
Schdman Fragm. 43 — 45. 

' For this is not a case of seli-redress. Wehm 1. c. p. 304. not. 20. But see 
Kadihn prino. ior. B. T. 1. § 126. ed. III. 
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accept performance,'' a proper offer U) perform the obligation which 
he is imder.' But still a real tender, which in tlie case of immove- 
ables cannot possibly be made, is even for this purpose only 
required of the person obUged, when by the Tery nature of his 
duty he is boiind to cany the thing to the person entitLed.'» The 
fmnaliiies of sealing and depositing in court are no means 
requisite in order that the person entitled may be plaoed in mon,'^ 
and ii is just as incorrect to require them as it is to suppose that 
an offer can hinder the continuance of liabilities not arising from 
delay, or to deny that the continuance of liaHfities arising from 
it is thereby stopped." ^Miere an act has to be done, a mere offer 
if unaccepted frees the party boiuid from tlie whole perlbrmauce.P 

§ 100. 

Modus is where certain affiimative or negative duties are 
imposed upon the receiver of a thing, and regidate its nser.^ 

From the nature of modus it follows that the transaction to which 

» L. 11. 12. de paot. (2. 14.) L. 34. § 3. de aolut. (46. 3.). In such a case 
or Infhecaseof agmenl w n pawermcn^ it b not noeoiaary that tiie prino^wd 
should have notice to be affected with mora, at !■ »u| ii|Nm i d by Pnftndovf T. S. 
Obe. 168. Compare Madoi loc. cit. § 40. 

> L. 9. § ult. de pign.,act. (13. 7.) L. 73. § ult. L. 122. pr. de Y. 0. (45. 1.) 
L. 39. L. 72. pr. de wAxA. (46. 3.) L. 6. C. de usur. (4. 82.) Ner. 91. o. 2. ICadai 
he, eU, ^ 6—7. 

" There is much dispute as to thia. Loll L o. p. 63—81. ICadai Inc. cd. 

% 37. Wolff loc. cit. § 33. 

* L. 72. pr. do solutt. (46. 3.) L. 17. de peric. (18. 6.) L. 11. C. de usur. 
(4. 32.). Yoet L. 46. T. 3. n. 28. S9. Wefazn p. 296. Madai toe, eit, § 41. 
WoUrfoe.«i(.§34. 

* L. 9. L. 19. C. de usur. (4. 32.) compared with L. ult. C. Ae naor. pupillar. 
(6. 50.) L. 28. § 1. de administr. tutor. (26. 7.) This opinion is half-way 
between that of Hellfeld D. de oblatione debiti usurar. init. non vero ear. curs, 
inipedieate. Un. 1778. and of Webrn 1. o. p. 801. 844. 45.. Hadal. loe. eiU 
§69. 

f L. 39. de R. I. (50. 17.) and on it Wolff /or. eft. § 43. 

1 L. 4. § 1. dc scrvit. (8. 1.) L. 41. pr. de contr. emt. 1.) L. 58. § 2. 
locat. (19. 2.) L. 17. § 4. de oond. et dem. (35. 1.), The meaning of modtu ia 
nndenlood in diibreat viqrt : C. F. 0, Kfliater de eo quod inter oondit leeoL 
et modam interest (in opoao. T. II.). C. C. Sohnanaa de ellbot et aat. modi in 
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it is annexed is, in the absence of any special condition giTing rise 
to a modMB mwfii^ of itself unconditional,' and that there arises- 
an unconditional accessory duty, for the perfonnance of whicht 
however, no security can be demanded in the ease of contracts,* 

If the modus is possible it must be observed,* except whea he 
who ought to observe it is alone interested in it." In the last case 
the modus is simplex ; in all othci-s qualijicatus. 

If the VKxIuti is impossible, tlic principal transaction does not 
thereby become void any more than in the case of atlirmative 
conditions subsequent, but the stipulations as to user have no 
effect.* 

If he who ought does not observe a possible modus, still he does 
not forfeit his right,^ nor inasmuch as the disobedimce of the 
person obliged confers no right on the person entitled to avoid the 
whole transaction,* can the latter, as a general rule, demand more 
than observance and damages.* Only in cases of innominate con* 
tracts and gifts can a return of the thing be demanded; ^ in the case of 
a gift in consideration of promised sustenance, an mUo in rem may 
be maintained.*' This is true even at the present day, and now, 

donat. adiecti. len. 1804. C. G. Waccliter de oondiot. caassa data oaussa non 
Becuta. Tubing. 1822. p. 88—89. Pfeiffer pract. Ausf. 1. B.Nx,4. AoMhiit 
Vermachtnisse B. 1. 411. Savigny System B. 3. § 128. 120. 

' L. 80. do cuad. et demonstr. (35. 1.). I. Altamiranus comm. ad ^iiaest. 
Soaefvolae. TmsL 8. ad L. 80. oit in MMniiui Th. %, 2. p. 404 ft teg, 

• But Me eotUra on aooonnt of 68. | 2. looati (19. 2.) GlQok Puid. B. 4. 
§ 336. 

* L. 17. §. 2. L. 44. de manum. tcatam. (40. 4.), 
■ L. 13. § 2. de douat. int. vir. et uxor, (24. 1.), 

' L. 92. f 1. de legat. I. (30.) L. 17. pr. de legat II. (31.) L. 8. C. do 
eondict. ob causs. dator. (1. Ck). Waechter 1, 0. p. 99—102. Hm OWtniy 
opinion is held by Oluok Pand. B. 4. § 330. 

^ Arg. L. 2. § ult. de don. (39. 5.). SobnauM L o. ( 4. 5, 

• Weber iib. d. nat. Verb. § 90. 
> Heistor Ive. eO. « 1«* 

* L. 2. 3. 6. 8. C. de eondict. ob causs. dator. (4. 6.) L. 1. C. do donat. quae tub 
modo (8. 55.). Savigny System Bd. 4. § 175. Some as Gliick loc. ext. errone- 
ously extend this to all oases. Bohnauss 1. c. § 6—13. Waechter 1. o. p. 
110—117. 

« L. 1. C. (nt A general rale is improperly dednoed from thia by OlOek 
loc. cit. Note 21. Compare Sehnaoae 1. o. § 14. Meynftld Lehre von d. 
Sohenkungen B. 1. p. 413. 

R 
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as' formerly, the ri^t to demand a return exists m the ease m 
pore gift. Xq other respects, however, there is no difference in 
modem times hetween nominate and innominate contracts.' 

In cases of donht as to the existence of a condition snhseqneni 
or a modus, the presumption is in finronr of the latter, ralher than 
of the former.* 

* fMamxm L o. 4 14. ia partly of a diAnnt opmioB. 

• y<Mt L. Z6, T. 1. f 14. Sttfigay System B. 8. ^ 128. 
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CHAPTEE U. 

OF PERSONS OR THB SUBJECTS OF BIGHTS AND DUTIES. 



I.-LEGAL CAPACITY. 

§ 101. ■ 

We have next (§ 57) to consider the mUfjects of rights and duties, 
that is to say the persons to whom something is possible or 
necessary. In the first place ire must examine who or what, 
either firom its very nature or by the precepts of positive law, 
can be considered as capable of li^ts and duties. 

By Penon is meant whatever in any respect is regarded as the 
Bubjcct of a ng^ti by Thing on the other band is denoted 
whatever is opposed to person.' 

The legal cnpacity of a person as fixed by positive law is 
called by tlie lloninns caput or utatus.^ ^Ii)dem writers, however, 
make use of the expression status cu'iltH to denote sucli capacity, 
togetlier with all the pecuharities amiexed to it by law and on 
which single rights depend ; and by way of distinction tliey use 
the phrase status naturalis to denote natural legal capacity 
together with those physical properties which give rise to special 
legal consequences. 

1.— Hatnral Status. 

A. HUMAN FORM. 
§ 102. 

In order that natural legal capacity may be attiibuted to any 

' pr. I. d» iaro person. (1. 8.) § 4. 1, de oap. Bkinnt. (1. 18.) L, SO. § 7. qui 
teat. fac. poss. (28. 1,). 

* Taken in a general sense this includes slatug libertaliSf cicitatU and 
fianiUtB ; pr. I. de cap. dom. (1 . IG.) in a namnrer mom oaly the Itt and 2nd. 
L. 8. f 1. L. 4. de oap. sun. (4. 6.) L. 1. § 8. ad 8Gt TorlylL (38. 17.). 
Foiurbaoh oivil. Ten. 1 . B. Nr. 8. Oompan Savigny Sjrgtem B. 2. BeO. 8. 

^ fiavigny «&* Mipra § 61. 62. 



i^iyui^ud by Google 



100 



LBQAL CAPACITT. 



one human form is essentially requisite : but it is not indispensible 
that the form if human be that ordinarily observed ; it may be 
▼eiy imusoal {porientum, asUntumy ^ That which being bom of a 
woman is whoUy devoid of those physical features which are 
characteristic of the human race is called mofutrum, and is not 
considered capable of having any right but its existence is not 
allowed to depend on the mere will of its parents,' and such a 
monstrosity may for thdr advantage be deemed a child."" 

B. BIRTH. 

§ lo.-i. 

A hiiiuuu being cannot be considered as the subject of rights unless 
actually bom, i.e. in some way or other separated fi*om its motlier. 
That whichis in tlie womb {embryo also sometimes called venUr),is in 
strictness deemed part of the mother;" but all tliose acts are for- 
bidden which prevent the development or future birth of the foetus.^ 

It is also laid down as a principle, that in those cases in which 
the child can be thereby benefited, its legal capacity is to be 
considered as dating from the time of conception, but in all other 
cases from the time of birth.P 

C LIFK 
5 104. 

The human being must be bom alive. Of this fact not only 

* L. 88. de y. 8. (M. 16.). 

* L. 14. do Stat. hom. (1. 5.). Ilaller gerichtl. Arzneiw. 1. Thl. p. 184. 185. 
C. L. Siliwcickhardt Hesohreibanr^ ciner Missgcburt ncbst yppigfin medio. 
Bcmcrk. uber diescn Gegenstand. Tubing. 1801. 3. Abschn. 

' Hubcr L. 1. T. 6. § 7. Somewhat different opinions arc entertained, 
(putiy from what it odd by Haller vbi nqira 100) by Leyser Sp. 15. ooor. 2. 
VoL IX. Sp. 47. M. 7. Miillor ad Tx-yscr Obs. 83. 

- L. 135. do V. S. (50. 16.). Wiilch ad Eckhard horm. iur. § 199. 

» L. 1. § 1. do vcntr. inspic. (25. 4.) L. 9. § 1. ad L. Faloid. (ao. 2.). 
Kckhard hermen. iur. § 137. Sec upon this subject C. II. Maucbart iiber die 
R«alit9 dM Menidiai 'ror i. Oelrart. Frkf. ft Leipz. 1782. 

' I.. 18. d« ttat Horn. (1. 5.) L. 2. de mort. inf. (11. 8.) L. 8. d» poen. 

(48. 19.). 

' pr. I. do ingenuis (1. 4.) L. 18. 26. de stat. hom. (1. 6.) .L. 7. § 1. de 
•enator. (1. 9.). 
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a Tocal sound, but any other well aacertained sign of life ia leg^ 
eTidencc.i It is also commonly supposed that it ia as neceaaary 
aa birth itaelf that the child shall he bom 18d daya after 
conception, but thia ia only reqmaite in reference to the rights of 
atotiM.' 

§ 105. 

Proof of life and death— Birth and deatli iinist be proved by liim 
who alleges tlieiii to have taken phice. Proof of deatli has by 
modern usage been rendered comparatively easy, partly by the 
admission of evidence of a somewhat loose nature," and partly by 
l>rosuming the deatli of a person who has disappeared and cannot 
be found, and who can be shown to be 70 years old/ 

If several persona die ^ and it cannot by any satis&ctoiy evidence 
be discovered which died before the other,' then if they died a 
natural death the eldest is usually preaumed to hare died first;' 

« L. 3. 0. de port. bend, hut (6. 29.). 

' Lb IS. de Stat. horn. (1. 6.) L. 3. § 12. de suis et legitiiB. (88. 16.) L. 2. 3. 

C. de post. her. (6. 29.), Seuffert ErSrt. eiazeln. Lehren. 1. Abthl. Nr. 9. 
Savip:ny System B. 2. Ikilage III. Contra Warnkunifj in llosshirt Zeitsch. 
B. 2. 442. i\}r tko diiierent opinions and medical doubU upon this subject see 
W. O. Plonoqiiet Qber die phys. Erfordeniine der Erbfthigkeit. Tub. 1779. 
§ 71. 72. Cooceii I. C. L. 1. T. 6. qu. 3. Gluok Pand. 28. B. 108—138. 
Elwers Themis B. 2. 14. Stryk U. M. P. L. 1. T, 6. J 14. C, A. Fabiot 
Ex. 1. de tempore partus liumani (in Otto Th. T, 3.). 

* I. C. Finke de uuius testis confessioue. Goett. 1798. § 9. But see contra 
L N. Hert de apeitont tettam. (op. Y. 2. T. 3.) Sect. 1. i 14. 

* Koch succ. ab intcst. Auct. 1. Miiller ad LeyeerObs. 240. EScby MediL 
1 . B. Nr. 23. Before this, life is to be presumed ; see other Opinions expressed 
by Hcise and Cropp jurist. Abh. 2. B. Hx, 5. Bolley jurist, Ajah, I, B. Stuttg, 
1831, Nr. 3. 

* See genaraUy L F. do Betes de eommorieni. Um t hi opnse. L. 7. e. A. 

(Meerman Th. T. 6.). E. A. van Voorst de iure quod oritur ex commorienti-> 
bus ad varia iur. Rom. loca. Ultrai. 1757. (Oelrichs Thes. nov. T. 2. V. 2. 
Nr. 9.). Gliick v. dor Intestat-Erbfolge § 4. Archiv fiir ci\'ili8t. Praxis. B. 4. 
Nr. 27. T. H. F. Gaedoke de iure commorientium. Bostoch. 1830. Yangerour 
Leitfaden 1 33. Anm. 2. 

* The opinions of medieol muk we imieoMmably erdluded by GiMddco 1. e. 
p. 20-26. 142—146. 

y On account of L. 15, pr. de inoflf. test. (5. 2.). But to take the strongest 
Tiew this law only applies to the case of parents and their children. In other 
CBMO llie cutmnaiy role ia to be Hollowed. Savigny Syitem B. 2. 1 63. 
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but if their death was violent, the presumption is that neither died 
befoieor after the other; ' and this is so eyen in cases of married 
people.* "With lespect, however, to parents and children there is, 
in ihe absence of all special reaaouB to the contraiy»'> fk presnmp- 
tionthattheehildrendiedfirstifthej were under age, and last if 

not* If some of the persona died a natural and the others a violent 
death, no legal presumption is directed to be laised, and conse- 
quently tlie general principle that neither can be presumed to 
have died before or after tlic other must be followed. It may of 
course liappen that owing to the terms of a particular instrument 
these presumptions are not required to be acted upon.^ 

2. Civil Status. 
§ 106. 

Status civUU (§ 101) is of three sorts, itatus lihertatUf civttatis, 
and famil'ue, according as a person is or not free, a civiSf and a 
member of a/omiUa.* The loss of ttaim is tenned gtatM mutatio, 
or eapiHs dminuHo, and may be maxma, media or minima, 
according as the loss is of the tUOut UberUOii, ewitaUa or famiUaJ 
The two first are also called magna, and the last, sometimes, 
mworjs 

' L. 0. pr. L. 16. pr. § 1. L. 18. do reb. dub. (34. 5.) L. 34. ad SCt. Treb. 
(36. 1.). A. Faber ooni. L. 13. o. 14. 16. oompored with Averan. int. L. 5. 
0. 31. n. 8. 

• L. 92. $ 14. d0 don. int. Y. et U. (24. 1.) L. 26. de mort. o. don. (88. «.). 

Gliick loc. cit. 14. 15. 

»• L. 17. § 7. ad SCt. Trtb. (36, I.). Voet comm. L. 24. T. 1. % 3. L. 36. 
T. l.§16. Voorda elect, c. 20. 

' L. 9. § 1. § ult. L. 22. L. 23. dd reb. dub. (34. 5.) L. 29. de v\ilg. sobrt. 
(26. 6.) L. 11. S 1. 66 oaptiv. (49. 16.). See mora ftdly as to this, Gudeke 
Lo. p. 61-85. 104—112. 116—122. 

^ Tliis is the sense of L. 9. pr. de reb. dub. (34. 6.) and pcobablj also of L. 
17. § 7. nd set. Treb. (30. 1.). 

* Inst. L. 1. T. 3—8. Sftvigny System 2. B. § 65—67. Pwhta Cursus der 
Inst. 2. Bd. § 220. 

' Gaiiw I. 158—163. Tit. Inst, do cap. min. (I. 16.) Tit. Dig. de eap. mhi. 
(4.6.) Lohr Mag. 4. B. Nr. 1. A. H. K. F. n Sockcndorff do cap. dem. 
minima. Colon. 1828. Saviguy System 2. B. § 68—75. and BeUage VI. 

< L. 1. M. de snis (38. 16.) L. 5. % 3. de oxtr. oogn. (50. 13.) Hoodt obs. 
L. 2. e. 21. 
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* • §107. 

Actittim pnqjndioiales— Actions relafmg to status are called 
actiones prajudtcialeSt and are divided into affirmative, if their 
object is to hare a status recognised, and neg^ive if their object is 
the contraiy. For the pnzpose of preventing eases of nnlawfbl 
and oppressiTe detention, every free man is entitled to the inter- 
diediM de Ubero Jumme exMbendoM The ziglit to enquire into the 
status of a person deceased, lasts only fiye years.^ It is not 
necessary to examine farther into the law relating to stattUt for 
what is obsolete with respect to the statm libertatis luid clvitatis is 
matter for legal history, aud what is of present impoilaiue is 
within tlie province of write 1*8 on modem and not Konian law. 
The law concerning tlie status famiiue moreover ctui only he 
explained when the doctrines relating to patria poteatas are 
examined* 

hhif on sbbbov wm flsvsRAi bighib. 

Several persons may be tlie subjects of one right or of one duty, 
and one pei*8on may be tlie subject of several rights or several 
duties.^ With respect to the latter it is only necessaiy^^here to 
observe that : 

1. If several rights and duties meet in the same person and are 
not extinguished by the principles before Q 83) laid down each 
ri^t may be exoeised by, and each duty enforced against that 
person to its full exteiit.' 

S. If one only of such rights can be exercised, the choice lies, as 
a general rule, with the person in whom they reside ; " and 

* Tit, D. de horn. Ub. oxhib. (43. 29.). Schilter ex. 23. § 25. 

* nt D. m dA itata deAmet (40. 15.) tit C. wd. (7. 21.) Pndita «i5» 
jiyr*. i 221. 

^ L. 3. de adopt. (1. 7.) I. N. Hert de imo homine plnres nistuieate pecaonu. 
Qiess. 1G9<). (in op. Vol. 1. T. 3, p. 27.) 
^ Koch success, ab intest. Auot. III. § 1. 

- L. 12. pr. da Ugai I. (30.). Hert L 0. Seet 1. $ 3. S. Meviua P. 1. 
Deo. 291. 
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8. What a person may do in one capacity does not prejudice 
him ill any other capacity." 

m-Or SEVERAL PERSONS WITH ONE J&IGSI OR DXTTT. 

1. Communio. 

§ 109. 

AMien one undivided right is vested in several penums it is a 
rule that eacli uf them has a proportioiial, and in cases of doubt 
an equal share of the whole, and where one undivided duty ia 
Tested in seveial persons each is only liable in respect of a nmilar 
share.* 

Several persons in whom one undivided right is vested (and 
which right is not apportionable of itself like a claim for money p), 
form what is called a communio. The consequende of such a 
state of things is that ]i person lias an ideal (Miual or uncqujd 
share of the entirety, and that liis rij^ht extends i»ver every ptirt 
{j)ro indiiiao) of tliat wliich is tlic object of the cotmnunio/i If 
the right be a right in rem the word condominium is used instead 
of communio, 

§ 110. 

A communio may extend either only to single or to tlie collected 
rights of different persons;'' in the former case it is termed 
particular t in the latter universaL If the eommunio does not 
spring from a contract but arises in some other manner,' it is usually 
termed a eomiRttiiio indden$} 

§ 111. 

£ach member of a eommunio can freely deal with his own shai'e, 

- $ 4- 1- de koffic. testam. (2. 18.) L. 2. f 19. ad SCt (88. 17.) L. 28. 

C. de odministr. tut. {5. 37.). 

• L. 29. pr. pro socio (17. 2.) L. 11. § 1. do duob. reis (45. 2.). G. L. Crell 
d» praesumt. aequaUtatis in iudio. divisor. (Diss. T. IV. n. 12.). 

» L. 2. $ 6. L. 4. pr. L. 26. f. 1. fiua. htidio. (10. 2.). 

^ L. IG. pr. 1. 0. L. 19. si tenit. viadio. (8. 5.) L. 6. $ 8. oommnn. divid. 
(10. 3.) L. 3. § 2. ^ai pot. ia pigoor. (20. 4.) L. 7. § 4. qoib. mod. piga. 
solvit (20. G.). 

' L. 6, pr. pro socio (17. 2.). 

" For example L. 31. 82. ood. § 27. 1, do ler. dirii. (2. 1.). 

* On Moottutof L. 25. $ 18. fun. en. (10. 2.). 
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pro\'ided (as in the case of alienation) the rights of the other 
memhers are not tliereby ii^ured," and he can insist tqpon the 
dissolution of the communion notwithstanding any agreement or 
provision to the contrary.^ Evezy other dealing, every encroacho 
ment on the rights of the other members is, so far as it is Buch* 
illegal and yoid,' unless indeed the dealing or encroachment he 
necessary for the preservatbn of the common rights,* or be wholly 
uninjurions to the ofhers interested.* Even the minority of a 
tomnmnio cannot bind a dissenting minority, and still less can the 
few conlrol the will of the many> 

& Omporatifliis. 
I lid. 

Care most be taken not to confonnd tlie rights last mentioned 
with the ri^ts of corporations.* This subject ought, strictly 
speaking, to be discussed amongst the rights peculiar to particular 

persons ; but, for the sake of contrast, the following observations 
had better be made here. 

A. NATDBB OF ▲ €X>BPOftilTION. 

§ 113. 

Every association of persons possessing the right of fonniiig out 
of its members, taken collectively, one single moral person,* 
ifiorpm) is termed a corporation, umversitas, collegium,^ In order 

■ • L. 1. L. 3. C. oomm. dir. (3. 37.) L. 68. pr. pro mm. (17. 2.) L. 28. oomm. 

div. (10. 3.). 

" L. 14. § 2. oomnL, divid. (10. 3.) L. 00. pro aoc. (17. 2.). The fiscus can 
by buying the thing itself cause a disBolution. L. ud. C. de vend. rer. fiso. 
(10. 4.). Gesterdiug v. Eigenthum 63. 54. 

' L. 2. ds MTvitat. (8. 1.) L. 1. 4. 0. oomnmn. ler. alieoat. (4. 02.). 

• L. 52. § 10. pro 800, (17. 2.) L. 4. C. deaedifio. privat. (8. 10.). 

. > L. 13. § 1. de B. P. U. (8. 2.). Leyaer 8p. 118. nu 1. C. 1. oompared 
"with Wemher lect. comm. L. 10. T. 3. § 7. 

* L. 28. comm. divid. (10. 3.) L..10. pr. de aqua et aqu. plur* are. (39. 3.). 
Atrnben 3. Bd. 30. Bed. Poftadorf T. 1. Obs. 123. 

. « E. Wippermann das gemeine deutsche Recht. Hfl. 1. Lcipz. 1839. p. 78. 

^ Savigny System B. 2. S 83^102. O. F. Poohta in Weiake Beohtalexikm 
B. 3. p. 65—79. 

.•as. Zadniiaa liber qwiaatimimn. TiteK 1803. p. 61. fihiiatianaftn 
InatitntioiMii. Alttma, 1843. p. 148. 
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to be recognised by law {colletjium Licitum), the creation of the 
corporation must liave been authorised by the Emperor/ The 
power, in cases of doubt, of admitting at pleasure oilier persons, 
follows of itself, ])iovided (so at least it is laid down) they are 
not members of another corporation.s At its commencement a 
corporation must consist of at least, three members, but its 
existence may be continned by one,** and so Us members may be 
wholly changed without its becoming a new person.^ In modem 
times it is usual to call those corporations which axe instituted by 
the state for some public purpose, eoUe^fia, and if seyeial of thesQ 
agedn form one whole, to term it a Corpus.^ 

B. FOWBR OV.A GOBFOKATION. 
§114. 

When a corporate body has duly made a resolution— that is 
^^len all Che members have been summoned in the ordinary way, 
and at least two-thirds haye assembled and a m(Qori<y of them 

have determined upon sometliing, this resolution of the majority is 
a law for the regulation of all corporate dejilings,' and is biiuling 
upon all the members of the body.™ Persons who are minors 

' L. 1. L. S. 4 1. de ooU«g. «t oorp. (47. 22.) L. 1. pr. qnod oniiuoimqiie 

xuiVt rum. (.3. 4.) oaip. 7. X. de privil. (5. 33.), Heincccius D. de colleg. et 
oorpor. opificiim (op. var. syllog.). Wassonacr ad Tit. D. do oolleg. ot 
oorpor. (in Fellenberg iuriapr. R. T. 1,). Dirkscn ciNil. Abh. B. 2. Nr. 1. 

* L. 1. § 1. de colleg. (47. 22.) L. 10. C. de assessor. (1. 61.) cap. 5. X. de 
pBMibend. (3. 6.) cap. 3. X de elerio. son raaideat. (3. 4.). LejMr fl^ 509. 
n. 4. Sohiltcr Ex. 49. § 54. Wening Lehrb. 1. B. f 100. OB aoeoont of 1^ 27. 
pr. ad mxmicip. {50. 1.) is of a ditfcrent opinion. 

^ L. 7. § ult. quod cuiusc. univ. nom. (3. 4.) L. 85. de V . & (50. 16.). 

* L. 76. de iudic. (5. 1.). 

k Btryk U. M. L. 47. T. 22. | 1. See contra BnigBj Sfrtm B. 2. ^ 88. 

p. 2G0. The so called pia corjwra, (upon which Miihlenbroch Pand. B. 1. § 201. 
may be consulted) are eortAiuly not always ft moral penon* Kori ia Zeitaohr. 
f. Kechtspflege. Leipz. 1839, B. 2. Nr. 17. 

* Contra Savigny System B. 2. § 97— M. 

■ L. 3. quod caiaaounqne xaxw* wm, (8. 4.) L. 10. ad mnaieip. (80. 1.) L. 3. 

de dccrot. (50. 9.) L. 45. C. de decur. (10. 31.) L. 2. 3. C. de praed. deonr. 
(10. ;5:}.) cap, 42. X. do elect. (1. 6.). This old doctrine has been much 
disputed in modern times. Compare Lotz oivilist. Abb. 110. A. Lang da 
deoratb ab ordine iuiandif. Erlaug. 1828^ t. Leagean a. Kori l^iSrt. 
2. B. Kr. 2. 
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ought, in the opinion of many writers, to be sumniontd like otlier 
members." No general summons is, however, requisite if tlio 
numagBment of the afikirs of the corporation is entrusted to ceilain 
persons ;° but, again, tlie consent of each individual must be 
obtained in order that the rights Tested in him as such may be 
afieeted.P In Cott^ria the assembly of two-thiids of the numbers 
js in modem times frequently dispensed with.^ 

G. TH£ LEGAL RELATIONS OF A CORPORATION. 

§ 115. 

The legal relations of a corporation and its members depend 
upon the following principles : 

1. A coipoiation as an ideal person is capable of suing and 
being sued,' and, according to some, can become obnoxious to 
law by committing crimes." 

2. As it is the will of the majority which makes a corpora- 
tion the subject of rights and duties,* tho, in many respects, 
most imjwrbmt principle follows limt no iiulividuul member 
has jpro rata any share either in the rights or duties uf tlie body 

• Btryk U. M. P. L. 3. T. 4. § 10. mscnbMoiiu Mnutt. eod. Tit a. 6. 

• Riccius V. Stadtgcs. 2. B. G. Hptst. § 3. 

' L. 6. in tin. C. do auctor. praoutaud. {o. 50.) L. 28. comm. divid. (10. 3.) 
Mp. 29. M. de B. L in 6. (5. 12.). 
« Mcvius ad ins Lobeo. L. 1. T. 1. Art 2. n. 26. 27. Midkr ad Leyser 

ObB. 938. 

' L. 7. pr. L. 9. quod cniusotrnque univ. nom. (3. 4.) SftTigny System B. 2. 
§ 91—93. Sintenis Civilr. B. 1. § Id. 

• Hail Is a mmih dispvited queition, and belooga «ntirely to tiie {Rorinee of 

criminal law. 

• (Compare Hommol Rhap'j. Obs. 187. Hartlebon med. ad P. Sp. 3. m. 2. 
Miiller ad Ivoyscr Obs. 10. Carpzov P. 2. C. 6. Def. 24. 1. G. Bauer oivia 
noma ad collect, ob debitum civit. antiquum obligatus. Lips. 1741 (opusc. T. 1. 
n. 10.). Leyser Sp. 13t. m. 6, Mernu P. 6. Deo. 275. W. A. Lauterbaoh 
dc confusionc. § 3G. Carpzov P. 1. C. 13. Def. 9. Idem Resp. L. 2. n. 65. 
Kind quaest. for. T. 3. n. 29. Gimner jurist. Abb. Thl. 2. Nr. 13. § 1. 
Especially I. L. Gaudlitz de linibus inter ius singulorum et uniTersitatis 
regundis. lips. 1804 (printed by Hanbold at tho ond ol Haiibdd T.2. 
p. 547-^1.). T. LaageiiiiiLKbriEc5rt2.B. 1— 60. BoDeyTonniadbtoAoff. 
StaUg. 1831. Nr. 10. 
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corporate," or can insist upon any separate enjoMnent of the 
corporate property, unless by virtue of some special provision. If 
there be any such proYision, that property which is enjoyed by all 
the members, is termed res tmkfeniUtHi $eH8u stricto, wliilst 
that of which there is no common user, is called patriiaumiMm 

8. Subject to the siq^eimtendenee of the supreme power,' a 
eotporation can freely dispose of the properly which it has 
acquired in an unqualified manner, and can therefore divide 
such propeily amongst its own members.* A division, and the 
mode . in which it is to be made, can be determined on by a 
majority, but il' the majority do uot settle the mode of division, it 
must be made, subject to the ac<iuii'ed rights of individuals,* 
amongst nil tlic members per capita.^ Seeing that after tlie dissolu- 
tion of a coi-poration no resolution as to the division of its property 
can be made, such of it as remains undisposed of is to be treated 
as bona viteaniia** 

4. A corporation can have a common seal ; 

5. And can generally, so far as a restituiio in mUgnm is con« 
cemed, claim ri^^ts similar to those of minors.® 

* L. 6. § 1. de rer. div. (1. 8.) L. 7. § 1. quod ouioBO. unir. nom. (3. 4.) 
L, 10. 8 4. de in in* too. (2. 4.) L. 1. S 15. ad. SCt. Ireb. (36. 1.) L. 1. § 7. de 
quurtloiL (4& 18.). 

" Ilopfner Comm. § 275. 

^ S. Stryk de alicnat. rt-r. et. honor, imiv. Idem, dc iure principis circa 
rutiuucs civitat. (in Diss, collect.). Leyscr Spec. 604. G. L. Boehmer de iure 
prinoipis (droa looa et opera pubUca (Elect, i, o. T. 1. Nr. 16.). 

' L. 4. de ooUeflr* «t ootp. (47. S2.) L. 5. de deexeC. ab ord. fko. (50. 0.) lit. 
C. dc praed. decnr. (10. 33.). Contrm Ba ?ig ny System B. 2. § 09. 

' See the former section aud also Endo jurist. Abh. Nr. 10. 

^ Jenaisohe A. L. Z. v. J. 1804. Nr. 241. Thibaut oiviL Abh. 381—403. 
CorUro Rnnde Beitr. snr Eri. leditl. Gegenet 1. B. ITr. 1. Srtlll Prof. «as» 
Theile dee bOig. B. 2. B. Nr. 1. Oonner Qber Cnltnr and YerUieihing dor 
Gcmcindeweiden. Landsh. 1803. Hanboldl. o. § 3. 4. 

' Leyscr Sjk-c. 559. M. 12. 13. Marezoll in Lohr Magaz. 4. B. 207—212. Of 
a diiiereut opinion are Miiller ad Leyser Obs. 888. ou accuuut of L. 3. pr. de 
oolieg. et corp. (17. 22.). and Poohta Pandekten. Leipt. 1844. { 564. Note i. on 
aeoount of L. 5. C. de pagen. (1. 11.). In case a corporation is split op into 
others a division pro rata is certainly the most natural. BoUoy he, 
I. U. ]k>chiucr de iure et auotor. sigiili authcntioL lial, 1742. 

• See Thib. byst. § 620. 
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6. In the last plsfce, every member, bo far as he is oapable,* is 
boimd to take upon himself and bear the honora and the miifim 
personaUOf reaUa and mixta of the coiporation/imless he can show 
some spedal ground of exemption or that he is released'therefiraini 
by the supreme power ^ {tmrnunitast vacatio), 

D. OF COBPOBATS OFFICfiBa 
1 116. 

The affidrs of a coiporation.may either be managed .by itself or 
be entrusted to directors* {aetoresy ayndici, adrnvMratoresy In 
the latter case the eovporation is termed a unwersiku mrUnaUt. 

The duties of such directors ai*e as follows: to undert^ike tlitir 
office ftfter gi\'ing proper security ; ^ to attend to their business 
with that diligence ^vhi(•h is required from the piardiau of a 
minor;' to keep and produce proper accounts; and to be prepared 
to answer all quesUons which may be put to them at the proper 
time."* 

The acts of the directors are binding on the corporation if 
within the limits of their authority, but otherwise only so far as 
adTantage can be proved to have accrued to the corporation 
therefrom." 

' L. 9. L. 14. pr. § 1. L. 18. de snni. et honor. (50. 4.) L. 18. L. 214. L. 239. 

^ 8. de V. 8. (50. 16.). 

« L. 6. pr. § 1. L. 11. L. 14. § 3. de mun. ot honor. (50. 4.). 

* Tit. I), do vacat. ct oxcusat. mun. (oO. 5.) Tit. D. de iure immun. (50. 6.) 
Codex L. 10. Tit. 26. 44—52. 04. Malblanc princ. iur. llom. § 107. 108, 

* L. 1. 5 !• qood onhtso. vair, nom. (3. 4.) L. 18. § IS. do mun. et hon, 

(50. 4.). 

^ L. 3. § ult. de admin. ler. ad dy. pert. (50. 8.}. See an oxoeptioii in 

L. 9. § 7. eod. 

* L. 2. § 2. L. 6. eod. Tit. C. de pracd. dccur. sine dccret. non alien. (10. 33.). 

■ L. 2. ^ 2. L. 8. D. eod. h. 18. ^ 1. de dir. temp, preeeer. (44. 8.). Leyser 

Vol. 11. Spec. 677. M. 3—8. comp. with Miiller ad Leyser Obs. 940. 941. 

■ L. 27. de reb. md. (I'J. 1.) L. 6. de dccret. ab ord. fac. (50. 9.) Nov. 
120. c. 6. § ult. Ste for the dililrcnt views taken of this matter C. L. Crell de 
senatoribus et quat. ex eomm factis civitas teneatur. Yit. 1736. (Diae. F. 4. 
n. 2ft.). LeyBer 6^ 131. M. 11. lllUler id Lejier Obe. 289—292. 989. 
01fioknmd.l2.B.§78a. 
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§117. 

Dotiii of Mmal diiMton.— If loss is inoiimd through tiie fimll 
of the diieeton of a corporation, their vesponsihility depends upon 
the following eoneidenitioBB : 

I. If the director in fimlt iroe doing.that which by a pablic 
resolalion of the body corporate (for a priTate arrangement 
amongst the directors goes for nothing P) he was authorised to do 
alone, witliout being subject to tlie control of hia colleagues, he 
alone must bear the consequences.*' 

II. But in other cases all the directors are answerable for the 
misconduct of each ; nevcrtlieless the actuig director must first 
be proceeded agaLost," and, where there is no fraud complained oi^ 
the exeeptio divisionis (§ 400.) is admissible,* and he to whom no 
bhune attaches is to be wholly absolved." In case of misconduct 
on the part of a magisterial officer, his colleagues, if answerable at 
all upon the principles just laid down, are not so at all erents until 
after proceedings haye been taken against the sureties of the officer 
and those who nominated >^ him.^ In other cases the colleagues 
of the acting director are answerable before or after his sureties 
and nominators, according as the management of the affiurs of the 
corporation was or not entrusted to aU alike.' Moreover penalties 

• It is doubted whetbcr tho following principles apply to modern German 
flifj oorporations, see Funke Beitr. Chemnitz 1830. l^i. 2. and also v. Langenn 
ii> Kori Er0it> 2« Th> IXvm 3« 

' L. 2. § 8. L. 3. pr. dc admin, rcr. ad civ. port (60. B,), On llie mlMtita- 
tion of a third, sec Lcyser Vol. XI. Sp. (iso. M. 33. 

•« L. 3. pr. cit. L. 1. pr. do magistr. conv. (27. 8.). Leyier Vol. 11. Sp. 680. 
M. 8. compared with MuUer ad Leyser Oba. 043. 

' L. 11. ptr. ad nnmidp. {60. 1.) L. 1. 0. qoo qoiaqott tad. (11. 86.) 

* L. 1. § 0. dc magistr. oonv. (27. 8.) L. 1. C. quo qnisqiae Old. (tl. 35.). 

• L. 7. de magistr. conv. (27. 8.). Les sor 1. c. M. 43. 

" L. 14. de admin, tut. (26. 7.) L. 9. § 8. de admin, rer. ad civ. (60. 8.) L. 4. 
C. de peric. tut. (5. 38.) L. 2. C. de usur. pupilior. (6. 56.) L. 4. in f. C. quo 
qnismd. (11. 85.) 

* I.e. those who propoMd ineapable peiwms : L. 2. C. qui pot. tut. (5. 31.) 
L. 1. 1. V. dc mapn'str. conv. (5. 76.) L. YUL C dfl, pot. ad mon. (10. 66.). 

Compare Muller ad Ixiyser Obs. Gil. 

' ' L. 11. 12. 13. ad munic. {50. 1.) L. 3. 4. C. quo quisqae ord. (11. 35.). 
'L.2.G.eod. Poflhta laadekten. Ldpt. 18M. « 858. 
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meimed hj a director do not fidl on either his raretieB 00 
eoUeagneB.* It need scarcely be stated, that ezecntion against a 
dueetor can only affbct his property, and not thai ci the body 
corporate,^ or that no officers or their heirs are liable Ibr the 

consequences of acts committed by others than themselves before 
the commencement or alter the expiration of tlieii- oftice.'^ 

3, Of perionf obliged and entitled in lolidnm. 

§117 A. 

The role that in cases of doubt there is a presinnption in 
&your of proportional rights (§ 109) does not apply where (m 
pecnliar grounds the legal relation existing between several 
persons is in saUdum, or of a joint and seTeral character; that is, 
where any one of several persons obliged can be required to 
perform the entire dnty (pasBiTe solidazily) and any one of several 
persons entitled can reqdre performance to himself of the entire 
diriy (active solidarity). 

If the right ol Uto several persons thns entitled, or the dnty of 
the several persons thus obliged is identical, and if the right or 
duty arises from a simultaneously combined expression of will, 
such persons arc tt rmed Corn i ; tliose thus obliged being correi 
dehcndi, or, in case of a stipulation, correi jiromlttendi. and tliose 
tlius entitled being correi credendi, or, if entitled by a stipulation, 
correi atipulandi. ' 

There are, however, cases in which persons may be jointly and 
sevmlly entitled or obliged, and yet not be correi ; s and where it is 
necessary to distinguish rights and duties in solidum, but not 
Goneal, fiNnn rights and duties which are both in mUdum and 

• 

* L. 68. pr. de fld. <t maud. (46. 1) L. 17. $ nit ad mnnie. (M. 1.). 

* Compare Miiller L 0. Obs. 913. in f. 

* L. 1. C. do perio. nom. (11. 33.) L. 9. ^ 9. de adnun. ler. ad dv. pert (fiO. 
«.) L. 23. C. de decurion. (10. 31.). 

' Tit L de duob. reis (3. 16.) Tit D. mi, (46. 2.). See generally I. Bonohe- 
gaUiie de duob. leie. ICaipiirgi 1622. Q, J, Bibbentrop sor Ldve v. d. Oomal- 

obligataomen. Qiittin^. 1K31. 

' For example L. 1. § 10— L. 4. de his qui cffud. (0. 3.) I.. 1. C. de oondict, 
fort (4. 8.) L. 18. § 1. de admin, tut (26. 7.). iUbbeatrop 44—84. 89—106. 
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eoireal, the former are in the present work always denoted liie 
phrase in aoUdum in a narrow Benae, whilst, where it is not 
necessary to distinguish the two, the simple expression in 9oUdum 
is employed to denote both. 

§117b. 

How avflli xigihti and dntiM iziss.— Bights and duties mi 9oUdim 
may he created : 

1. By agreement: in this way especially correal li^^ts and 
duties- arise even if the agreement has not the form of a 
stipulation.^ 

2. By testament ; where the correal duty springs from the 
connection of tlie words of the instiiiment.' 

3. By necessity ; when the indivisibihty of tlie object gives rise 
to rights and duties in solid um in a narrow sensie.^ 

4. By hiw ; which imposes a similar duty on co>wrong doers in 
respect of the damages to be borne by them,' and a correal dntj on 
co-sureties as such.>" 

Several other cases are mentioned in their proper places in the 
8$stm, 

§ iir c. 

Bights in ididnm.— With respect to the effects of active solidaritj 
which continues for all the joint creditors as long as it is retained 

by one,** it is to be observed that t 

^ L. 9. pr. h. t. (4a. 2.). IHffiiniltieBaiifle from the fellfliwingkwB: L.0.116. 
oonunod. (18. 6.) L. 1. § 43. depos. (16. 3.) L. 31. § 10. de aedU. edict (21. 1.). 
Compare lUbbcntrop 119—178. Untcrholzner SchuldTerhiltoiflse B. 1. ^ 89. 

' L. 8. § 1. dc legal. I. (30.) L. 9. pr. h. t. (4.5. 2.). 

» L. 2. § 2. de Y. 0. (45. 1.) L. 192. pr. de R. I. (60. 17.). See too Eibbentrop 
178—241. 

* L. 1. 1 4. de eo 'per qiiaai (2. 10.) L. 1. § 10— L. 4. de his qui effad. (9. 8.) 
L. 5. pr. de noxal. act. (9. 4.) L. 8. pr. n menaor. (IL 6.) L. 1. C. deoond. 
fart. (4. 8.). Itibbcntrop 91 10(). 

■ L. 28. § 1. L. 42. § 1 — 3. de iureiur. (12. 2.). Only duties in soUdum in 
a iMimoie mmm however exiitin the very nnOar earn of a mmniabtm quali/Sco' 
turn, Thib. Syrt. ($ 447). L. 28. maodatl (17. 1.) L. 95. § 10. de solutt (46. 
3.) (and indeed aim for oo-snreties aooording to) L. 28. C. de fldeinee. (8» 41.), 
Bibbcntrop 85—87. (See Thib. Syit. ^ 400. Note o.}. 

." L. ult. C. h. t. (8. 40.). 
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1. Any one of the creditoi'H caii demand the whole from the 
debtor, and can consequently, after litis conti'^itdtio, exclude the 
oilier creditors, and by accepting payment entirely discharge the 
debtor.o 

• • 2. If the creditor who receives the whole has not rendered 
himself liable to share it with the others, be can retain the wiiole 
for himself.P 

8. With respect to correal rights and duties the following acts are 
equivalent to payment, namely, Acceptilation (ie. a solemn release)* 
Novation ^e. a snbstitation of another dntyX a judicial decision 
declanng the complete invaUdity of the dehi, and oatha which 
represent the demand to he unjust^ In case of a right in BoUdum 
4n the narrow iense, those jointly iaterested are not ihus preju* 
diced.' A mere release by one creditor never prejudices the 
others,' and it is contrary to law to maintain witli most persons * 
that a release by one affects the others to this extent that they 
cannot recover from tlie debtor that wliicli they must pro rata give 
to that one after the debt is discliarged. Such a doctrine 
only obtains in cases of confiimo.^ "With respect to compensatio 
(i.e. set off) on the other hand, it is a principle that liquidation of 
the debt to one creditor by a set oft actually made, affects the 
other creditors in the same way as payment ; but they are not 

• § 1. 1, h. t (3. 16.) L. 9. de Y. O. (45. 1.) L. 9. L. 16. h. t. (45. 2.) L. 67. 

^ 1. de solut. (46. 3.). 

p L. 02. pr. ad L. Folcid. (35. 2.). Voot L. 4.5. Tit. 2. § 7. The cotttwiy 
is, without the slightest ground, maintained hy Ikllfeld I. F. § 1906. 

« L. 2. h. t. (45. 2.) L. 31. § 1. de novat. (46. 2.) L. 13. § 12. L. 16. pr. de 
Mweptflat. (46. 4.) L. 28. §. 1. 3. L. 42. § 1. 3. d« inreiiir. (12. 2.) Lautsr- 
bach oolleg. L. 45. T. 2. § 16. 29. Sammlimg dor BaBiadmi Gesetze. Frkf. 
1785. p. 52. 53. 0. L. Uub«lD. leos. stipttLuidi nam padBeendo et norando 
oorreo noceat. Lips. 1822. 

' L. 2. de transact. (2. 15.) L. 52. § 3. d« iidiiiiM. (48. 1.) L. 1, a de 
tnmaut. (X 4.) Bibbantzop 28»-^73. 

• L. 27. pr. de pact. (2. 14.) L. 34. pr. de veoept. (4. 8.). CmM ad L. 27. 
pr. de pact. Froben on § 137. 

* Compare Gliick Fand. B. 4. § 339. Note 70. and Sommlung der Horn. 
Qaaetze. p. 52. Note a. 

* Arg. L. 71. pr. de Hdeiim. (46. 1.). 

I 
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ftflectedbytlie eireumstanee tiiat tbe daim of 

to be met by a defence of set off.* 

§ 117 D. 

DntiM in iolidii]&.~The effects of passive solidarity are as 
Ibllows. 

1. Any one debtor can, unless the creditor has renounced his 
n^iyf be sued for the whole or a part of the debt, even though it 
has ceased as regards the penon of his co-debtors ;^ moreover, the 
institulion of an action does not (now) prejudice the creditor sui 
legards the other debtors even in case of ocnxeal duties.^ Payment 
however of the whole debt by any one debtor disehaxges all the 
others ^ and, at least according to practice,® a debtor who is sued 
for the whole can by the exeepl&o didriontf require the otibers 
also to be sued for their proportion, and this exeepUo frees him for 
ever as regards their shares.® But this privilege does not extend 
to merchant debtors,*^ nor to cases where the joint liability arises 
from delict, nor con it be made available unless the co-debtors 
can be sued without trouble. No debtor can however by an 
exccpt'io ordinis or excussionis require the creditor to go solely 
against a co-debtor, unless such a course be allowed by some 



' L. 4. qui pot. in pign. (20. 4.). For the diffiBrait vitus of otiun see 

Qliick loc. cit. Note 75. 

' ' Hero aloo may belong the eaao whnelio aiMi eaoh of ^ doMois fiir Uo 
propoHioa. L. 6. $ 1. do leg. I* (80.) L. 61. $ 4. do fideiiiM. ot mond. (46. 1.) 

L. 18. C. de pact. (2. 3.) L. 16. C. do fideiussor. (8. 41.). Gliick Pand. § 339. 
Note 78. Lautcrbach coll. L. 45. T. 2. § 21. v. BUlow Abh. 2. ThL Kr. 18. 
Kritz Sammhing v. Beohtsfallen B. 3. Nr. 1 1. 

* Ii.ii]t.b.t.{45. 2.)b Lnxtorl)iokLo.|85. 

* L. 88. C. do lldfliiiaior. (8. 41.). Ribb«itn>p 41-^. S67. 268. 
I* L. 1. § 43. deposit (16. 3.). 

* Especially on account of L. 47. locat. (19. 2.) L. 1. § 11. dc tntel. et rat. 
(27. 3.) Nov. 90. 0. 1. Gluck loc, cit. Note 86. 87. 88. Against this practice 
WO G. Asvorns Spec, td For. 99. Ion. 1828. Bniohardi Im AiAstr t dr. Ptax. 
B. 19. Nr. 8. Hnabooli in Undo Zeitodir. B. 18. p. 86. Sdufiter in Undo 

Ztitschr. B. 6. Nr. 12. 

* Lantcrbfxch 1. c. § 23. 

* I'auli sent. I. 20. § 4. I. do fideiuas. (3. 20.) L. 26. eod. (46. 1.) Nov. 99. 
Waning in lindo Zeitidir. 4. B. Nr. 17. Arohiv f. dr, FMuc B. 18. Nr. 12. 
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express law which is by many supposed to be the case when the 
debt arises from a receipt on the part of tlie other alone. ^ 

2. If one correus thhcnrji has paid the whole, the better opinion 
is that he cannot as a rule require contribution from the others 
unless they are on special grounds bound to make it ; nor can he, 
if he neglected to repel the creditor's actionJB Those who admit 
thai co-dehtors can avail themselves of the exeeptw dtviaionU ought, 
however, clearly to exclude from the role just mentioned cases 
where the parly pa^ng was in a position really to protect himself 
b J that M7tf«ptto, hut did not in order to henefit the others. 

8. That which is equivalent to payment is equally a discharge 
of the other debtors ;^ a mere release of one has not this effect, 
but the others may take advantage of it against the creditor ope 
exceptiojiis, if the release was not expressly confined to tlie person 
of the parties thereto, and the co-debtors are in a position to 
claim contribution from tlie releasee to the extent of any payment 
made by themJ On the other hand if the creditor becomes the 
successor of one debtor,'^ or if one debtor can set up a defence by 
way of set off,* the co-debtors are only discharged to the amount 
of the share of that one. 

4. No debtor is prejudiced by the delay of his co-debtor." Jn 
other matters however stricter rules apply, at least to 
dehendi,^ 

'l4iateTbaohl;e.§20. 

> L. 99. d« fldsiiiiwr. (46. 1.) L. 76. de Mliit (46. 3.) L. 2. C. h. t. (8. 40.). 

Faber ooniect. L. 11. c. 6. Yiiinii quacst. scl. L. I.e. 6. Contra Soli in Linde 
^citschr. B. 3. Nr. 21. B. 4. Nr. 2. and against him Sohroter in liadeZeitnhr, 
B. 6. Nr. 12. 

^ What is said in the latter part of Thib. Syit ^ 809 is applicable here. 

* L. 21. § nit. L. 28. iniln. L. 24. L. 26. pr. de paotia (2. 14,) L. 62. pr. ad 
leg. Fakid. (35. 2.) L. 34. pr. de reccpt. (1. 8.) L. 8. § 3. de Uberat. leg. (34. 3.) 
oomp. with L. 9. § 1. de duob. reis (45. 2.) Faber coniectur, L. 11. c. 18. 
Yinniiu loc. eii. The practical apphcatioa of these principles is denied by 
Ch^yat Ahh. Nr. 11. on grounds wUdi ata weU aswninod m SdunittheuMr fllMf 
Yartrtga. Oiaaa. 1681. 172—178. 

*■ L. 71 . pr. de fideiuss. (46. 1 .) LaataAadi de eomfhslane S 40* 

' L. 10. de duobus reis (45. 2.). 

" L. 173. S 2. de K. I. (dO. 17.). Compare Madai von. dcr Mora § 60. 
" L. 18. h. 1 (46. 2.) Bil»bentNp 28—87. Contra Wolff m Lehre d. 
Mora i 12. 

t 2 
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PERSONAL PBCULIABITIES. 



THE gMBSOTAL JPlUUJJ AMII Bg IMCH AffEOI 
XlffiEXB An DUTIBB. 

§ 118. 

Subjects of rights differ much in their natural peculiarities; 
but of these, those only concern a jurist which give rise to legal 
consequences,** either by being tlie foundation of tlie legal 
capacity of a person or by influencing his various rights {status 
naturalis)-^ Tlie fonner has already been discussed (§ 102 — 107), 
and the latter alone has consequently now to be examined. 

t StOL 

§ 119. 

With req^t to their aez, human bdoigB are . men, women, or to 
some extent both together, in which last case they are * called 
hermaphrodites.' In hennaphrodites both sexes may be presenl 
in an equal degiee or one of the sexes may be dereloped to • 
greater extent than the other. The last case is alone provided 
for by law, wldeh attributes to such a hermaphrodite the righto 
of that sex which is predominant.? If a case should occur in which 
both sexes are equally developed, tlie geneml opinion ^ which 
allows the hermaphrodite to choose the sex to which he or she 
will belong would be open to much observation, and it woidd be 
extrenifly difficult to determine whether such a person should or 
not be allowed, at least once, to alter the choice original^ made.* 

§ 120. 

In cases of doubt the rights of both sexes are equaL^ The 
exceptions ^ to this role should be mentioned each in its proper 

' Schilling Inititut. B. 2. § 38. 

* Sftrigny System B. 2. p. 445. disapproyes of Uus ezpienioiL 

' Halkr geiiditL Anw. put I. ow 14. 

' L. 10. de stat bom. (1. 5.) 
Stn k dc iure sens. D. 1. c. 1. § 62. 

' 8cc Cocceii I. C. L. 1. T. 6. qu. 3. 

*■ L. 106. pr. de R. X. (00. 17.) L. 0. de etat hmn, (1. 5.). 

' Compare B. Carpcor de ivrib. femioar. liiigiilar. Qnietocp kL Sohrift. 
Nr. 3. K. L. a BSeUn y. d. besondem wdU. Reohten. 2. B. 4. lUmih. 
1776. 1779. 
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ptM, and i£ is only neeesaaty bere to obsenre thafc as a general 
role laws in wMch men only are spoken of extend to women,"' 
but that the converse does not hold." 

2. Age. 

§ 121. 

The a^e of a person has a gi'eat influence on his rights." With 
respect to this subject all persons are either of age {majores) or 
under age (minoreB), according as they have or not completed their 
twenty-fifth year.P 

There are several degrees of minority. Boys who have not 
eompleted their fonrteenih and girls who have not oonq^leted their 
twelfth year are impuberest^ and the period which precedes their 
age of pnberly is termed iirtiiMi ot pupUlarii after the 

completion of this period persons are termed puberet (or minore$ 
in amm limited sense or aduUi,* cat in OetMda atate or miolef- 
cenl0t)> Children who have not completed their seventh year 
are called infantes, and afterwards, until they have attained their 
age of puberty, they are inJaiUla iiiajore».^ These last ai e ugaiu 

- L. 62. de leg. III. (32.) L. 1. 84. 116. 122. 163. § I. 172. 19d. pr. 201. 
de V. S. (50. 16.). 

■ L. 45. pr. de leg. II. (31.) L. 81. pr. de leg. HI. (32.). HatUeben med. 

Bp. 17. M. 3. 

• C. L. Crell D. ius. aetatia (Diss. F. 1. n. 1.). W. 0. Ploucquct vom 
mcnsohlichcn Alter u. den davon abhangenden liechten. Tub. 1779. Qest- 
erding Naohfonoh. 2. B. Nr. 1. Sohimng InBtit. B. 2. § 35. Weiake BMhta- 
lenkon B..1. 213. Sarigny Syiteiii B. 8. S 106—111, 

» L. 1. do minor. (4. 4.). 

' L. 3. C. qnando tutor, vel. curat, esse desin. (5. 60.) pr. I. quib. mod. 
tntel. finit. (1. 22.). A. W. Cramer de pubertatis texmino ex di«ciplina 
Bomanorom. Kil. 1804. 

. ' L. 8. 0. de piMBor. 80 ann. (7. 88.) L. 8. f 8. 0. de bon. quae lib. (6. 
61.). Some as Ifar example Voct L. 2. T. 15. § 4. understand the expression 
prima tttat to mean minority, but sec (the unglosscd) L. 30. C. de epiaoop. 
audient. (1 . 4.) L. 10. C. de impub. ct alior. substit. (6. 26.). 

• L. 26. t. 26. pr. a de adm. tat (5. 37.). 

. ■ pr. L quib. mod. toft, finit. (1. 22). L. 8. | 11. L. 49. de minor. (4. 4.) L. 
8. 1 1. r. de bon. quae lib. (6. 01.) Erroneous ideas on this point are Olter- 
taued by Tigerstrom Dotalrecht. 1. B. Ill — 121. 
" L. 1. § 2. do adm. tut. (26. 7.) L. IS. pr. § 4. C. de iuro delib. (6. 30.). 
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PEBSONS OF UNSOUND MIND. 



dinded into two dasses, viz,, i^fismUa and puberHtii protM}^ 
the meaning of wbich is pirobably to be discoTored Hj dividing 
the period between the completion of in&ncy and the attainment 

of puberty into two equfd portions, and not by considering the 

moral ca})abilily of committing crime which is so diiferent in 
different persons.^ 

Some laws require tliat men should have completed their 
eighteenth and women their fourteenth year,' after which the peiiod 
o{ puhcrtas plena commences; the preceding stage of puberty being 
called ^mZ>er(a« ml tuts plena. As a general role the period of old 
age {$enectui^ which affords an exemption fifom public servieeSy 
begins after seventy years are completed.* 

t 188. 

• With respect to their natural capacities persons axe either 
sound or nnsomid. An misomidness which is inemrable constitutes 

a vidwm and one which is curable a morbus, and the latter, if it 
renders the completion of n legal transaction impossible, is a 
morbus 8on(lcii>t. Unsoundness may be either of mind or body. 

Unsoundness of mind may be evidenced either by mere 
weakness of intellect or by total absence of reason, l^ rsons 
without any reason are termed /uriom or menU capti seu denientes. 

See contra Untcrholzner in Savigny Zeitschr. 1. B. Nr. 3. But see Heildelb. 
Jahrb. 1815. 670—683. Qluck Pand. 30. Bd. 432—435. 

* i 10. 1, de bmt stip. (3. 19.). A. Moehl dfl minora aetate eCe. IImiImbu 
18M. p. 10. 17. Savigny ubi supra § 107. 

> § 10. I. de inutil. stip. (3. 20.) I., r,. ^ 2. ad L. Aquil. (9. 2.) L. 23. de 
fixrt. (47. 2.) L. 12. ad L. Com. de sicar. (48. 8.) L. 209. de V. S. (50. 16.). 
AtchiT fur oivilist. Praxis. 4. B. Nr. 13. See too Thibaut's System { 818. Nr. 
n. On Mooimt of 1 18. 1, do oU. qvao oz. dd. (4. 1.) L. 111. pr. de R. I. 
(AO. 17.) Dirksen Yermischte Sohriften B. 1 . Nr. 8. il (tf a UttumA opaiott. 
Compare Gestording Nachforsch. B. 2. p. 29 — 32. 

' 4. 1. de adopt. (1. 11.) L. 40. S 1. eod. (1. 7.) L. 14. | 1. de aliment legat. 
(94. 1.) Nov. llff. cap. 3. S 13. BiilBai Betttige 289—201. 

* 1 13. L 4o ozono. (1. S6.) L. 2. pr. «od. (27. 1.) I* 8. do inre immnn. (50. 
6.) L. un. C. qui aetate (6. 68.) L. 10. C. de decurion. (10. 31.). The L. 3. C. 
qui n(>tat. vol prof. (10. 49.) is not opposed to this. Arohiv f&r ciy. fnu. 8. 
b. 2. (Jluck I'uud. 32. B. 45—47. 
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Mooiding as tliey are raving or noi.^ Persona afflicted iritli mere 
ireaknesa d intellect are legaUy entitled to personal freedom 
ndlesa they are placed nnder the care of a guardian, but persona 
afflicted with absence of reason cannot engage in any legal trans* 
actions except In their occasional^ lucid intervals.*^ 

Unsoundness of body is only so far important as it affects the 
power of procreation, which may be defective as well in men as in 
women (e.g. arctitado ahsoluta). A man in whom this power is 
deficient is termed spacing This word is however sometimes 
opi)osed to castratuSy and then includes all cases of impotence not 
arising from castration and whether perpetual or temporary, and 
in. the former case whether resulting from extermd accidents and 
iiyuries {thWna ikUuiat) or disease or existing from birth.' 

4.1datiaubip. 

The legal doctrines respecting relationship are of extreme 
importance. Speaking generally, persons related to each other 

by blood are co(}nati3 Relations who have a common male 

ancestor are arjnatl ;^ if they have a common female ancestor 
they are, as opposed to the last, cognati, and if they have both a 
common male tmcestor and a common female ancestor they are 
tLgnati as well as cognati,^ 

^ L. 2. de inoif. (o. 2.) L. 25. C. de nupt. (5. 4.) L. 8. § 1. do tut. et our. dat. 
(26. 5.) L. 6. de our. Ibr. (27. 10.). HOhkidiraflii Dud. 1, B. § 181. BKvigay 
Zeitsohr. B. 10. p. 266. 

• L. 14. de oflf. praes. (1. IH.)- 

< § 1. I. quib. non est perm. (2. 12.) L. 17. eod. (28. 1.) L. 9. C. eod. (6. 22) 
L. 2. C. de ooatr. emt (4. 38.) L. 6. C. de our. fur. (6. 70.). 

• SaTigny System B. 3. ^ 110. 

' L. 128. de V. 8. (50. 16.) L. 6. § ult. L. 7. de aedil. ediot (21. 1.) L. 39. § 
ult. de iure dot. (23. 3.). Mtrill Oba. L. 1. o. 25. Kirchmoier op. do latinitat. 
Tet. ICtor. Ed. Madihn p. 242—44. Brisson de V. S. 8. v. castratua. The 
peculiarities of castration are extended to impotence in general by Mtthlenbraoh 
TmL B. 1. 4 180. 

' pr« I. de grad. oogn. (3. 6.) L. 1. pr. L. 4. § 1. 2. 06 gUuL ct affin. (88. 10.). 

Beo generally Gliick Pand. 23. Bd. § 1209. 1210. 
^ Puchto Cursus der Inat. 2. B. 278—281. 

I pr. I. de legit agn. snoo. (3. 2.) pr. I. d« SCto T«it (8. 8.) pr. I. SCto 
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A, BLOOD BBLAnointeap. 

I 124. 

Hi MKfii— Oommuiiity of blood is requisite to tnie vektioiiBlup; 

But by the Roman law there are cases in which persons not 

related to each other by blood iire treated as ii* they were so 
related. When for example a man adopts an infant, tlie latter is, 
so long us tills relationship continues, ti'eated as tui agnate of the 
former,'* and in an analt^gons way a sort of spiritual relationsliip 
is held by Roman Catholics, though not by Protestants,' to result 
from baptism and confirmation {cognatio 8piritualis).°* 

Relations are consequentl^y partly chil, partly natural. Rela- 
tionship by blood if it originates in the absence of a legal marriage 
is called nahural (in a more limited sense), but if otherwise both 
avU and tuUurdl, In either case the relations may be agnates or 
cognates or both. But in'ihe Roman law the words a^naHo and 
eogntUio, natunUu and eiviUi, have reference to those relationshipB 
which resulted from the old doctrines respecting the famUAa : and 
aeeording to them neither cognates by marriage nor agnates 
witliout marriage are termed agnati or cognati civiles ; but only 
agnates by marriage which are both agnati and cognati." The 
general expression for agnates in tliis sense is familia, a term 
which is however also used "vs-ith a narrower meaning, viz., to 
denote all those who are subjected to the same patria potestat,^ 

§ 125. 

Its dsfreear-A plurality of persons related by having a common 

OrpWt. (3. 4.) L. 4. § 2. L. 10. § 1. 2. 3. de grad. ct afRn. (38. 10.). Gaiun 
L. 1. § 156. Ulp. Fr. Tit. XI. S 4. £very thing is referred to the qoUoh of 
PMeitaahyP. F. DdtendedTiUeognaiioiMetflHiiOiaiiiMsatx 
0( OemiAiiioo. Bonn 1825. 

. k L. 4. § 2. 1. 0. L. 23. do adopt. (1. 7.) L. 2. § 8. de rais et legit. (38. 18.). 

• Bpouwer de iure connub. L. 2. c. 8. 

"* c. 1. C. 30. qji. 3. 4. cap. 1. 6. 7. X. de oognat. spirit. (4. 11.) cap. 1. 2. 3. 
eod. hi 6. (4. 3.). 

- L. 4. i 2. L. 10. § 4. de grad. et affin. (38. 10.) § 3. I. de legit agntt. 
tutel. (1. 15.). CuUat. Leg. Bom. et Momumt. lit. 18. i 8. POttouiia inteap. 

et obscrvat. cap. 10. 

• L. 196. de V. S. (50. 16.). 
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sneestor is oaDed a stock,* imd tiie boimeotion which xesnlts from 

a plurality of progenitors or issue is what is meant by degree of 

relationsliip. 

An unbroken and continuous series of relations fonns a line, 
and is ascending or descending according as the reckoning is 
made from the younger to the older or from tlie older to the 
younger respectively; relations are upon tlie game principle 
called ascciiidantft or descendants. If several lines meet in one 
and the same person each of these lines is with respect to the 
other of them oollatorBl Qibua obliqua), and the pdrsons in one 
Imeare related coQaterBUjio those in the others.? The word 
line taken alone is used to denote a direct line (Uii€a reeto) as 
opposed to a ooUaieral line Qinea dHU^pu^, Lines which consist 
<^ the same number of persons are called equal, and unequal if 
ihe number of persons in each is different. The relationship of 
a person to tiie brothers and sisters of his ancestor is denoted by 
the expression nspectus parentela.^ Agnatio may occur not only 
in the colluteral,' but also in the direct line.' 

§ 126. .... 

Half Blood, Whole Blood,— Collateral relations who are not de- 
scendants of one and the same common pair of ancestors are 
related to each other in the half blood ; and their relat^nship is 
unilateroL Brothers and sisters having only a bonmion father 
are eoiuanguineif those with only a common molher are uterim. 

Collateral relations who are descendants of one and the same 
common pair of ancestors are related to each other in the whole 
blood ; and their relationship is HUOerdL Brothers and sisters 
having both a common fiither and mother are related in the whole 
Uood (germani)} 

» L. 9. de grod. ©t affin. (38. 10.) pr. I. dc grad. cognat. (3. 6.). 
^ ^ 1. 5. 1, de nagL (1. 10.). Ciiiao. Obs. L. 9. o. 18. DirkBen Beitrage. 
Nr. 6. 

' pr. I. de legit, agn. sooe. (3. 2.) L. 10. § A. d« gnd. et dBn. (38. 10.). 
• L. 11. C. de legit, her. (A. M.) L. 5. C. de emanfl. (8. 40.). TOttnuaa lot, 

et obs. 0. 10. See contra D'Amaud coni. L. 1. c. 6. 
' Epit. Oaii L. 2. I. 8. ^ 6. Collat LL. Moaaio. TiU 18. § 3. TbeophiU 



itt oonsuromNiTT: 

Om'maat \mftkm' to distmgmdi this Ml blood rdationithip 
of colktexal rdaiioiis from ivliat is called eogtuOSo imileiple^i 
which arises when one person can trace his relationship to another 
by two, three or' more lines {cognati dupUees, tr^pUee$, &c.)>" 
eiromnstanoe which may he Teiy important in oases of intestate 
succession.' 

§127. 

The computation of degrees >' so far as regards ascendants and 
descendants is precisely the same both in the Roman and in the 
Canon law, viz., from parent to child one degree. The Roman 
law adopts the ssme role regarding collaterals.* The Canon law 
howeyer reckons only once in respect of all who are spnmg from 
the same person, and aocordini^y collaterals are by this law 
related to each other in the aame degree in which they are or 
(in case the nnmber of degrees be nneqnal) the most remote of 
them is rdated to their common ancestor.* 



BL AHVUIiTY. 
§ 138. 

One land of relationship, at least according to the Canon law, 



parapW L. 8. T. 2. § 1. L. 27. C. d« hio£ twL (8. 28.) L. 21. 0. ds 
tutor. (5. 62.). Bntm tv . M. L. 1. e. 9. Fkiti hk Lbda ZeitMhrift B. 18. 
Nr. 2. • 

* Kooh snooeodo ab intest. auot III. H. J. EKipfel uber die Yieliiichheit 
VerwaadtMliaft. Stutt 1793. J. P. C. Weiaaer Beroohn. d. Verwandt- 

sohafts^rade. Tttliiiig. 1781. $ 21 H mq, Hugo Msg. 4. B. Hr. 7. ft 18. 

* ^»t2 loc. eit. 31. Pucbta CmoB dar Lutit. B. 2. p. 282. 288. 

• See Thib. Syst. § 855. 

^ 8s6 as to the computatioxi of degrees H. de Coooeii de computat. grad. 
c^ognatbiiis. Hddfllb. 1672. Pk«ft 1712. WelMcr «Hpra. Nfittelbladt 
y^^' doctrin propaedcut. § 822—346. Ftf fliA liutoiy of ^ Gmi law 

J^^^t^tion see I. H. Boehmer I. E. P. L. 4. T. 14. Gluck Pand. 23. B. 8 
* y^}^' ^' ^' l>^^po>TGs D, canonicae computationia et nuptiarura propter 
jgT*?™^ propin^uitatem ab eodesia Christiana prohibitarumsiateiisHiatoriaiiu 
ZZ^' and tat diAieiit modM of taOdnm a taUs: Oo«iioftodi com. 



«*^innaatioor. p. 1858. Hommel oblectam. Inr. fend. Obo. 16. f 2. 

I. c ^® consanpiiin. et aflin. (4. H.). Comp. with 

lux, de aofm in oomput. grad. canonica inventa regula. Giess. Utifi. (op. 

H. 4.). 
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is knofwii as affinity^ Bjr a^nttbt' the Bdnniui mubralood {be 
felaii0iiship which in oonsequence of nuyinage ifi deemed by law 
to exist between one of two married persons and the relations by 

blood of the other.<^ The Canon law adopts most literally the 
principle of unity of body said in Scripture'* to exist between 
cohabiting persons,*^ and, nlthougli there be no issue, makes 
cohabitation (at least for the purpose of forbiddinj:;* marriages) 
the ground of aflinity; consequently by the Cimon law a valid 
marriage is not requisite to the existence or continuance of that 
relationship/ Many Protestants on the other hand hold that with 
the dissolution of marriage all affinity oeasea ; but this can be true 
only of Boman affini^ (which is not affected by the Canon Inrjjt 
and of those eases in which a legal marriage has been oontiaeted 
bnt has not been followed by cohabitation.^ 

Although the relations of a mairied couple are not regarded as 
iisving any affinity Utter §e} still the manied couple are called as 
between themBelves c^ffmesJ'' 

§129. 

There are three sorts of affinity according to the Canon law. 

The first is that already described: tlie second, the relatiou- 

^ W. A. Laatgrbadi D. 1. II. da nngolari affln. fare. Otto ^ ynAHb. 'aJBa. 
naf/L (ia Oalriahi Thes. nor. Y. 3. p. 2.). C. H. Gmelin de vero concept, 
affiaitat. ciusquo grad. ct gcnor. Tubinjj^. IHOl. Klcnze in fiari^y Zeitaolir. 
B. G. Nr. 1. W. Sell im Archiv f. civ. Prax. B. 22. Nr. 9. 

L. 4. § 3. 8. 10. de grad. et aflin. (38. lU.). Gmehn 1. o. ^ 2. 10. The 
laws wlu«h ftrbid maniagM on the gramd of dBnity only, booona afflioablo 
after a dissolution of marriage. § 6. 7* I. do mtf/L (1. 10.)* 
1. Cor. G. V. 16. Matth. 19. v. 5. 

« cap. 5. X. do bigam. non. ord. (1. 21.) o. 18. C. 27. i^u. 2. cap. 3. X. do 
opons. (4 1.). Omelin 1. c. § 7. 12. 

' 0. 7. 14. 15. 21. C. 85. q. 2. oop* 10. X. do oo qoi oogn. oono. uxor. (4. IS.). 
GUokPand. 28. B. § 1211. 

' For the principle mere marriago gives rise to affinity is not repudiated but 
rather reoogniaed by the Canon law. cap. 3. X. de sponsaL (4. 1.). 
. k Gmelinl.0. ( 11. 

* L. 4. 1 S. do grad. ot affin. (88. 10.) oap. 5. X do omwangnin. (4. 14.). 
Omc'lin 1. c. § 9. 

. L. 38. § 1 de tiBur. (22. 1.) L. 15. C. do don. ante nupt. (5. 3.) L. 5. C. 
do her. inst. (6. 24.). SchiUing Imtit. B. 2. § 43. Zus. 3. 
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ship, between tit q^lnfii j»ftiiii gemrU and ihe new Hneband 

of his affinis; the third the* lehftioneMp hetween en affimt 

tecundi generis with the new husband of his affinis of the 
second sort.^ The relationship between ajiues is, but improperly, 
reckoned by degrees and lines according to the rule that each one 
of two cohabiting persons is related by affinity to a relation by 
blood of the other in tlie same degree as such relation is related to 
that other ; °> the degrees being computed according to the 
prineqple of the Bonum or Canon law as the case may be. 

• 

Xoral Ohiiiettr. 

A. INPAMIA. 

§ 130. 

Moral character also gives rise, in certain cases, tliougli not 
gmerally, to important legal consequences, but only when grossly 
immoral conduct in general can be imputed. The feeling of 
aversion entertained by others for such a person is, properly 
speakini^ what is denoted by infamia; but this word is oft^ need 
to denote the immoiality which gives rise to such feeling.* . . 

1 181. 

. InfftBia Juris ot faetL—mnieliier there be any In&my (in 
the sense of aversion) or not» must in eveiy ease depend upon the 
tnoral notions of the judge. But there are eertain circumstances 

• 

' 0. nit. C. 35. q. 2. 3. cft|». 8. Z. da ooniaiiga. (4. 14.). Qauluk L o. | 19. 

I. H. Boehmcr 1. c. § 33. Gluck Erl. d. Pand. 23. B. § 1214. 

- L. 4. § 6. L. 10. pr. h. t. (38. 10.) 12. C. 3$. 2. 3, QniAluil. o. $ 8. 
23t-26. 

* Compare generally C. Thoouudi D. de ezirthnat. Hum et infua. «ztca rem- 
pnU. Hal. 1734. H. W. v. CKlndarade ttber di« bttiswl. Ehro M dan T^ntMhsn 

(hi his works vol. II. p. 187). C. G. Iliibner iibcr Elire und Elirlosigkeit. Leipz. 
1800. Seo too the Allg. Lit Z. 1801. Nr. 98. C. Grolman uberEhre und guten 
Namen, in hi^ Magaz. fur Philosophie. 1. B. Nr. 1. Hugo civ. Mag. 3. B. Nr. 8. 
G. 0. Bniohardi de mfamia ex disoiplma Romanorum. Kil. 1819. A. IL L 
Mblilor de ninata exutiiiMtknie. Loveaii 18S4. O. I*. T. IUtcboU aber 4ia 
bilrgeiUdie Ehre. Giess. 1824. J. F. Kierulff Theorio dcs Civib-cchts B. 1. 93, 
Savigny System B. 2. § 76^3. & Beihtge YIL Weuke BeohUlezikoa B. 3* 
607. SinteniB Civilreoht B. 1. § 14. 
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from wUeh the Isw itedf declares that a feelinf^ of ayersion shall 

arise. Infamy thus presumed is infamia jurla, that on the other 
liaiid wliich results in the mind of the judge from his own con- 
sideration of the circumstances is in/amia /actL9 

§ 132. 

Xediate— Immediate —If the existence and qnalitj of a transac- 
tion, by engaging in wliich in&my follows by viitoe of some law^ 
«re manifest* the in&my attaches at the moment that transaction 
is commenced; bat in other cases it does not by the Boman law. 
alftaek nntil after a fonnal legal judgment has been prononnced to 
that eilBctP Infamia jwm is accordingly divided into mmediaia 
and mediataf as the transaction is of the former or the latter kind 
respectively.*! 

§ 133. 

The details of the law relating to mediate and immediate 
infamy are referred to in tlieir proper places in the System ; they 
also require notice in a treatise on criminal law.' In this place it 
is, however, only necessary to observe, that according to modern 
German law infamy is not contracted in the absence of a formal 
judgment,* and only then in case the ' judgment exioessly states 
that it shall attach, or in case the inmishment is one which 

• • • 

* Several pcTRons deny the ttTifftimitf of any u^fimim faett^ see Donell ooaun« 
L. 18. c. 6. C. G. Einert cxerc. qua praeter unam mediatam iuris infamiam 
nullam existere famae si)ecicm defenditur. Lips. 1777. Burohardi 1. o. 
Sevigny loc, eii. § 78. and in support of their view they cite L. 42. de V. S. 
(M. 16.) L. 90. de hiiqid aot inikm. (3. 2.) L. 8. pr. de teetib. (22. 6.) L. 8. 
|r.de fiiaeqa. par. (37. 15.) L. 25. C. ad L. lul. de adult. (9. 9.) L. 13. C. 
ex quib. oanss. infam. irrog. (2. 12.) L. 27. C. de inoff. test. (3. 28.) L. 2. C. 
de dignitat. (12. 1.). Emminghaos ad Ck>ooeii L. 3. T. 2. qa. 9. MarezoU 
he, dt. 290—400. 

. » Lb 1. L. 4. ^ 4. h. t. (S. 2.). See more ftilly MflUeabmeh PSuid* B. 1. 

§189. Nr. 9. 

G. L. Boehmer de querel. inoff. donat. fratr. § 6. (in Elect. T. 1. Nr. 9.). 
This division is opposed by Savigny System B. 2. 78. and for the foundations 
ef both eee Yangerow Leitfaden § 47. 

' See genenUy Olfiek Find. B. 6, ( 878—80. Bodofff das genuine Gi^- 
leeht Berlin 1843. § 32. Anm. 1. 

* Dau Handb. d. D. Ym, R. § 801. Httbner p. 93. 
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aeeordiii^ to Oermaii ideas lendera a penbn in&modBl** "Wlial 

punisliments have tliis result is not settled by writers on criminal 

law," and never will be until tliey wholly abandon the entire 
doctrine, which is opposed as much to law ' as it obviously is to 
common sense, y 

§ 134. 

Conseqnenoei of injGuny.— So far as regards the doctrines of pri- 
vate law the consequences of infamy (which are noticed in the 
proper places') cease as soon as the infamy is extinguished. Infamies 
fw^ ceases to exist as soon as a change of moral conduct can be 
proved, and in/omta jitm ends with the period for which it is 
decreed to endure, or by a rf •(iftitio /mus proceeding from some 
superior power.^ 

With respect to public law, tfi/omia, whether jiirts or fatA, 
renders a person incapable of any political ri|^is.<* 

B. JXm NOTJi MACULA, 
§185. 

Under tlic name of Icris nota 77mcula the Romans designate 
something similar to in famla,'^ and particularly in this respect that 
certain persons cannot take by will to the exclusion of the brotliers 
and sisters of tlie testator. Such persons are under a levis noUe 
macula,^ but who they are the laws nowhere inform us. Illegi- 

* G. L. Bochmer 1. o. § 7. 

. * Quistorp Gruiuk. d. pcinl. £,. 1. XhL § 77. Note 1. Muller ad Leyser 
OtN. 172. 

. * L. 22. h. t. (3. 2.). ndmdliNd Gnmdw. d. p. IL 8. ThL § 68. 

. r HubncT 113. 137. 

» For the doctrines relating to the actio dc dolo see Thib. Spt. § 617. ; to the 
querela inoiBcioei testamc-uti ibid. § 988. For the Canon law as to burials, and 
flie 0«nn«n law u to guilds, see Rndorff he. etK. Amn. 2. 
. * A. Kaestner de fama, hnius amisaione et restitutiono. Lips. 1730. M. H. 
Griebner de iure principum imperii reetitiiaidi fuoiain (ia op* I* !.)• Sehnan* 
bert Beitr. 1. Thl. Nr. 9. 

* L. 2. 12. C. de dignit. (d2. 1.) L. 8. C. de Decurion, (10. 31.) L. un. C. do 
ia&m. (10. 67.) L. 8. C. do re nilit (12. 88.). Savigny foe. oil. f 79—82. 

' Heineccins de lev. not. mac. (in sylli^. opnso. n. 7.). 
L. 27. C. dc inoff. test. (3. 28.). Heincccius praefat. ad opuso. var. sjllc^. 
0. L. Boehmer 1. c. § 13. Maresoll ioc, cU. pp. 103—105. 246—269. 282—289. 
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tunate eliilcben, however, were certainly not amongst them, for no 
stigma was attached to bastards as such and persons wlio cany 
on disgusting trades do not seem to have been included,^ although 
such trades are the objects of special laws.8 

§ 130. 

In former times tliere was a considerable number of persons to 
whom, according to the pnjndioes of the Germans some stigma 
was attached, and who were consequently not capable of becoming 
members of Qnilda or Companies ; this nmnber is, howew, now 
reduced to knackers {abdeeket) and illegitimate children.^ To 
these people attaches the Gennan levit noia macula, hut if all 
oonfosion of ideas is to be avoided, neither this eo^ression nor the 
word u^amia should he made nse of ; for the person who in this 
sense is disrapntable, is not one to whom the Boman letns nota 
macula, infamia juris or infamia facH would attach.' The Prince 
can remove tliis German disgrncf, and the removal is, in the case 
of illegitimate children, called legitinuttio minus j^lena. 

* Piittmaiui de quereh iaolll tot. tatt, alUpt6 aorar. oontra spuzioa haud 
4M»qiete&t. Upi. 1772. 

' Heineccius Piss. cit. § 32. 
« L. 6. C. de dignit. (12. 1.), 

* Danz loc. cit. § 310. 

* Stein idUolitw. Testam. § 26. Savigny loc, cit. § 83. 
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CHAPTBR m. 

OF THE OBJECTS OF RIGHTS AND DUTIE& 



DIVISION L OF THM MOST IMPORTANT KINDS OF TRANSACTIONS. 

IV ffRIIKRATi, 

! 187. 

IkiiiiMtiinL QVjaet off lifl^— The object of zi^ts and duties 
lias next to be conndered. Thdr object is ndther a peroon nor s 

thing, and can only be a transaction or event {Handlung)}'^ A 
thing can only be looked upon as the object of a transaction. 

• * •••• 

§ 138. 

A transaction in order to be the object of legal riglits and duties 
must be possible,^ and must also as a general rule afifect others 
and not be a mere internal act or state. There are, however, 
cases in which notice is taken of an internal fact or event accom- 
panying an external transaction, bnt it may be laid down as a 
universal mle that a £EU)t or event wholly internal must be tieated 
juridically as non-existing."' 

S 189. 

Pennitted, Trnpennitted.— All transactions are with reiferenoe to 

law permitted or not permitted. The first require no fnrther 

remarks ; but the last are capable of being sub-divided into tlie 
important sections of accidental, free but not imputable, negligent 
and fraudulent 

* Compare Savigny System B. 3. $ 106. Zirklor ia Weiske Reohtslezikon 
B. 6. p. 105—149. 

' L. 185. de 11. I. (50. 17.). 

" § 8. 1, de obL quae ex delict (4. l.)ooiDpHedwith L.3. f 3. ad SCtlCaoed. 
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IL-E8PSCIALLT OF UNPERMITIED IBU8ACTI0H8. 

§ 140. 

A transaction or event is accidental {camalU) when it results 
from the operation of natural causes over which the human frill has 
no control. Such a transaction is not to be considered as that 
of any person." 

A free but not imputable transaction is one which a person 
mi^t have prevented, but of the illegality of which he could not 
become aware.* 

Negli«,'('noe (ciilpa, nefjligentia) is where an illegal act is per- 
formed lu'itlu r with the intention of disohe3'ing any law nor with 
a morally wrong intention, hut under sucli circumstances that a 
knowledge ot" tlu^ illegidity (»f the act might liiive heen attained. 

Fraud {(l(>litH)V is where an net is committed l»y a ])erson who 
having knowledge of a law disoheys it wilfully and with a morally 
wrong intention. Fniud is also sometimes called culpa,*^ which 
taken in such extended sense is then divided into culpa vertuiia 
and culpa ignorantiaJ 

§ 141. 

Co!^— Ne^gence may be shown in many ways. A person 
may either commit some positive and injurious act which he 
ought not to have committed (culpa in its narrow sense), or he 
may leave undone wholly or in part that which he ought to have 

" L. alt. in fin. de administr. tutor. (26. 7.) L. 0. | 2. ad leg. AqniL (0. 2.). 

Thibaut Versuchc 2. B. Nr. 8. i^ce post § 166. 

• For ex:implo L. 25. § 'J. lul SCt. Trebell. (36. 1.). See too § 166. 

' L. 7. pr. depos. (16. 3.) L. 8. § 10. mandati (17. 1.) L. 14. § 2. de custodia 
^(48. 8.) L. 7. 4 3. 7. de dolo (4. 3.). For the different opinions respect ing 
dolus and culpa see Orolman Bibl. fiir jKinl. R. 1. Th. 1. St. Nr. 1. 3. St. Nr. 3. 
2. B. 1. St. Nr. 5. Kkin Archiv 1. B. 2. St. Nr. 10. 2. B. 2. St. p. 216. 
Feuerbach Revision 1. Th. 6. Cap. K. v. Lcihr Thcorie der Culpa. Giess. 1806. 
4 5 — 7. F. Schuman vom Schadensersat2. Giess. 1806. 2. B. 3 — 10. Lohr 
Beitr. lu der Theorie der Cnlpa. 84-^. J. C. Haase die Culpft dee Bdm. 
Reobts. Kiel 1815. 2te Ausg. Bonn. 1838. f 17—28. ZirUer in WeSske Beehti- 
lexikon B. 3. p. 83—133. 466—505. 

« L. d. § 1. ad L. Aquil. (9. 2.) L. 3. depos. (16. 3.) L. 91. f 3. de V. 0. 
(45. 1.}. Lohr Theorie 4 1. 2. 

' Avenn eoatr. lib. e. 26. (Meermen Th. T. 4.). Wehra § 3. 8m the 
oext note. 

K 
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done (omtMto diUgmHa). If In tfae latter ease the omission 

consists in not havinf* prevented injury there is what is caUed 

omissio cfistorJ'ur^ Custodia in this sense wtis in point of fact 
recognised l»y tlie Romans,^ und tliey were not entirely ignorant of 
the above mentioiu d distinction between culpa and dUiijcutia 
but as a rule tlie word culpa was taken in a general sense and 
included culpa in the narrow sense above explained as well as the 
opposite of ciistodia and diligentia ; and this last w ord was used 
to express the general notion of a duty to do or not to do.^ 

S 142. 

The diligence which a person can be called upon to exercise 
is either the utmost which persons in general can exercise {dUi- 
pmHa in abstraetOt absolute diligence), or such as a person 

usually exercises in conducting his own affairs ^ (diligentia i» 
concretOf relative diligence)/ The opposites of these are con- 

• For tlic doctriufs relating to culpa soo TT. Cooccii de doli, culpae et negli* 
gentiae praestat. in q^uohbet negotio. Jleidelb. 1072. C. G. Welim doctr. inr. 
«zplieate. prindp. et eaoaaar. damoL Ltpe. 1795. 8. cap. 8. 4. the wotks eitei 
in § 110. Note p. & J. C. Gcuslcr oxcrc. ad doctr. de cidpa. Jen. 1813. 

• L. 13. §. 1. do pign.act. (13. 7.) L. 41. looat. (19.2.) L. 31. pr. de act. emt. 
vend. (19. 1.). Lauterbach coU. L. 13. T. 6. § 37. Waechtler opusc. p. 201— 
903. Oif a somewhat different opinion are Lohr Thoorie § 12. 8«Ai5man Hand- 
bneh 2. B. 268-^284. Lohr Bdtiige 83—202. Haase fee. ^ 88. ft p. 406. 

■ Compare for example ad L. Aquil. (9. 2.), whore negative acts alone are 
required and where only culpa in mentioned, with the laws relating to transac- 
tions in which positive dihgence ia required ; e. g. L. 24. C. de usur. (4. 32.) 
L. 25. § 16. ftmfl. hereuo. (10. 2.) L. 17. pr. de lure dot (23. 3.) L. 1. pr. de 
totel. et rat. distr. (27. 3.). 

* § lUt. I. de .societate (3. 25.) L. 52. § 11. L. 72. eod. (17. 2.) L. 18. pr. 
commod. (13. 6.) L. 39. § 7. L. 57. pr. de admin, tut. (26. 7.) L. 23. C. eod, 
(6. 37.) L. 7. C. arbitr. tutel. (5. 51.) L. 11. C. mandat. (4. 35.) L. 68. pr. 
de oentr. emt (18. 1.) L. 6. de administr. nr. dr. (50. 8.) L. 36. de act e. 
(19. 1.) L. 25. § 7. loeati (10. 2.) L. 3. de perio. et comm. r. T. (18. 6.) L. 1. § 4. 
de 0. et A. (44. 7.) § 3. I. de emt. (3. 23.) L. GO, pr. sofait uatr. (24. 3.) L. 91. 
pr. de Y. 0. (45. 1.). Hasse loc. cit. § 1—62. 

' There are four cases in which this is required ; aee ^ olt I. do socictat. 
(3. 25.) L. 72. pro aoe. (17. 2.) L. 26. 1 16. fiui. era. (12. 2.) L. 17. pr. de iur. dot 
(23. 3.) L. 1. pr. de tut. et ration. (27. 3.). Hasse he. cit. § <!0 -7.1. TTnter- 
hohsner Schuldvorhaltnisse li. 1. § 117. Kossln'rt Zeitschrift B. 2. 49. 

* W. U. Uriickner de culpa quae ooncretive talis dioitur. len. 1693. 
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seqaently culpa in ahstracto and in eonereto. In cases of doubt 
the iroids culpa and diUgentia are to be taken in the aense of 
absolute.* 

§ 148. 

Ihgnm of eulpa.— If negligence in its widest sense be con- 
mdered with reference to the pains wbick must be taken to avoid 
it, it may, of whatever kind, be said to be of various degrees, and 
so consequently may also cuttodia and dtUg^tia}^ By the 

Romans, however, only absolute culpa has degrees attributed to 
it, and these are two, viz. — 

1. Culpa Uita or the want of tliat diligence which might be 
expected even of a pei*son of less than ordinaiy caie and 
prudence ; and 

2. Culpa kris <^ or the want of that diligence which is taken 
by careful pnulent persons. 

The word culpa alone denotes both of these, and there is no 
etdpa levimma as opposed to culpa lm», but the latter as under- 
stood by the Bomans rather includes the former as understood 
by the modems.' It is very easy however to imagine a higher 

D. Bnnge legale ftindameiit. onlpoe in abstr. et ooneret Goetting 1791. Haaae 

loc. cit. § 40. 

■ L. 18. pr. commod. (13. 6.) L. 13. § 1. L. 14. de pign. act. (13. 7.) L. 31. 
ad Leg. Aquil. (9. 2.). 

^ i 3. 4. 1, qaib. mod. re (3. 14.) L. 1. § 8. dcpos. (16. 3.) L. 1. § 4. 5. de 
O. et A. (44. 7.). 

• The expression occurs only in L. 39. § 6. de adm. ct pcric. (2fi. 7.) L. 47. 
§ 5. de logat. 1. (30.) T.. 20. V. de neg. g^ (2. 19.) L. 7. arbitr. tut. (5. 51.) 
L. 64. § 2. de adq. rer. dom. (41. 1.). 

^ This Iheoiy fGnt defended by Donelhu eomm. L. 16. e. 7. is proved on four 
diftrant gfoonds in the fbUowing laws, vis. ; a) L. 36. de act E. Y. (19. 1.) 
§ 5. I. de local, cond. (3. 24.) L. 5. § 5. oommod. (13. 6.) L. 25. $ 7. locat. (19. 
2.) compared with L. 23. de R. I. (50. 17.) L. 1. § 35. dejwsit. (10. 3.) L. 5. 
§ ult. L. 18. pr. commodat. (13. 6.) : further b) § ult. I. quib. mod. re coutr. 
obl. (3. 14.) L. 2. § 1. de perio. et oomn. r. v. (18. 6.) L. 28. C. looat. (4. 65.) 
L. 13. 8 1. de pig:nor. act. (13. 7.) L. 19. C. de pi-uor. (8. 14.) ; again c) L. 7. 
C. arbitr. tntel. (5. 51.) L. 22. § 3. ad SCt. Trebell. (36. 1.) L. 20. C. de negot. 
gest. (2. 19.); and lastly d) L. 23. dc R. 1. (50. 17.) L. 108. § 12. de Icgat. I. 
(30.) L. 17. § 2. de praescr. verb. (19. 5.) L. 10. § 1. commod. (13. 6.). Com- 
peie too USba Theorie der Cnlpe, and hie Beitrtge, 09 — 162., espeeially 
HeaM*8 wok aa well aa his edition of a paper by Le Harm on ii 

K 2 
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degree of dilic^ence than that wliich a person exercises in liis own 
affairs, tind such greater diligence is, when opposed to cid^a, often 
denoted by the term dUigentia alone.' 

§ 114. 

Consequences of 0 nip a— The doctiines respecting the legal 
consequences of fraud and negligence rest on tlie foHowing 
principles/ which, however, are not liere aiccompanied by the 
qualifications stated in other pails ot the System^ and which must 
be attended to in any particular case. 

I. Indeiiendently of any contract, a person is bound to use the 
greatest diligence; but he is answerable only for positive acts, of 
thcsmseWes nnpermitted, and he is not bound to positive dilirtnitia 
or cu$todia, unless by virtue of some obligation arising from his 
own previous positive acts.K A person who in good faith uses that 

Savigny Zcitsohrift 4. B. Nr. 5. Beuttert Erort einz. Lehzon Kr. Iff. B. F. O. 
van Zoden de priaoiinis quibus lui videntur ICti in oonstitiieiida doetrina da 

doH ot oulpao pracBtatione. Lugd. Bat. 1824. p. 124^-207. F. Hanel vom 
Sehadensersatz. Lcipz. 1H2.3. Sec contra Sehunmn Handbuch 1. B. 16 — 36. 2. 
B. 229 — 262. M^jer de culpa, eiusque spccicbus et gradibus. Tub. 1H07. 
Gender exereit. dt. and his Beitr. su d. Lehre t. der Diligenx nnd Culpa. 
Beidelb. 1819 (1827). (eonUar vwws an entertained by C. F. Elyers de oulpa. 
Goett. 1822. P. L. Kritx iil" i die culpa. Leipz. 1823. For the doctrines of 
the riernian law relating to culpa see &, Mauienbreoher inzis gezmaaioi de 
culpa duclriua. Diisseldorf. 1827. 

• L. 2. $ 1. L. 3. de perio. et oonun. r. v. (18. 6.). Thus are also to be 
understood L. 5. | 2. oomvod. (IS. 6.) compared with L. 6. 8 15. eod. : further 
L. 47. § 5. de leg. I. (30.) compared with L. 22. § 3. ad SCt. Treb. (36. 1.). 
lastly L. 23. do R. 1. (50. 17.) compared with L. 25. § 16. fam. here. (10. 2.). 
See the essay by Uasse ptusim compared with Heidelb. Jahrb. 1815. p. 
047—950. 

' See generally, bcaidea Pofendorf, Wehm und Coooeii 1. o., Proustean reoit. 

ad L. 23. de U. 1. (Meerraan Th. T, 3.). C. Thomasius de usu pract. doctr. 
difficill. iur. II. de eulp. pracst, in contr. Hal. 1705. B. H. lloinold D. nd 
L. 23. de K. I. (opusc. p. 303 &c.). C. Waeuhtlcr comm. ad. L. 5. § 2. comm. 
et L. 23. de R. I. Yiteb. 1680. (in bis opose. tar. ed. IVots. Trai. ad R. 1733.) 
and the already cited works of Liihr, Schomaa and Majcr. 

« h. 13. § 2. de usufr. (7. 1.) L. 57. local. (19. 2.) L. 8. pr. L. 27. § 9. L. 28. 
§ 1. ad L. Aquil. (9. 2.). Viuuii quaest. sel. L. I.e. 33. Voct L. 9. T. 2. § 3. 
Coooeii eod, qu, 5. and Wemher lect. c. ib. § 5, are both to be so understood. 
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wliicli ill fact belongs to anotlier, as il it were his own, is not 
answerable for anv loss or (iamai'e.'' 

11- Tf the paities be in some conventional relation two cases 
juav oceiu*. viz. : 

1. Somethmg may be afji'eed upon touching the diligence to be 
used, and then the teiius of such a stipulation must be abided byJ 
Any agreement however by which future fraud or gross negligence 
is permitted is invalid, but a release of all rights of action which may 
have arisen from past fraud, is valid,^ although the releasor be at 
the time ignorant of the existence of such fraud, but of course, not 
if he is induced by new fraud to give such release.' 

d. If no agreement be made touching the diligence to be used, 
then it is a mle, that he who derives no benefit is only answerable for 
dolui and culpa hUa, whether damage accrues from acts omitted or 
committed ; " but he who solely or tofxether with the other derives 
a benefit is answerable for rulpn Ici iti in the sense of the Romans 
ami must exercise the greatest diligence.'* A person making a free 
gift and all like him (as for example, tliose who exi rcise an ars 
lihcralis) are consequently only answerable for culpa lata,° To 
this tliere are the following exceptions — 

a. He who is imder an obligatio Jaciendi is bound to use the 
greatest diligence.' 

. ^ L. 25. 1 11. L. 31. § 3. de her. pet (5. 3.). 

. * L. 11. $ 1. de aoe. o. v. (19. 1.) L. 1. § 10. dipodt (16. 3.). 

• L. 27. § 3. I. de pact. (2. 11.) L. 6. § ult. dc act. c. v. (19. 1.) L. 17. pr. 
commod. (13. 6.) L. 3(i. do V. (i.3. 1.) L. 23. de li. I. (15. 17.), See cotUra 
Leyscr Sp. 516. but see iliiller ad Leyscr Obs. 808. 

' Oliick Pand. B. 5. § 370. and Ottniher prino. iur. R. § 340. beoause of L. 
6. ^ idt L. 11.* § 15. de aet e. v. (19. 1.) L. 14. § 9. de aedih ediot. (21. 1.) L. 

60. $ 5. de evict. (21. 2.) are of a diiferont opinion. But they confound the 
merely innominate oontract respeotiiig damages with the nominate oontroot 
rt;;ipc€ting dolus. 

■* See Thib. Syat. § 558. Note q. irith xwpeet to the above position. 

• L. 5. $ 2. L. 10. 1 1. oonaiod. (13. 6.) L. 31. hi fin. looat. (19. 2.) L. 17. § 2. 
praesor. verb. (10. 5.) L. 108. § 12. de leg. T. (30.) L. 23. de R. 1. (50. 17.) L. 

61. § 0. de furt. (47. 2.) § nit. I. quib. mod. re ooutr. oblig. (3. H.). See too 
Thib. fcJyst. $ 353. Xote 

• L. 1. $ 1. ai moMor. Ult, mod. (11. 6.) L. 18. \ 3. de doimt. (SO. 5.) L. 41. 
i 1. de re iadio. (42. 1.). 

9 L. 137. §3. dc V. 0. (45. 1.) L. 180. de V. S. (50. 16.]. 
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b. So Ib he who, unasked, interuieddles with what does not ooa- 
cem him ; and this whether he takes the place of a better man or not.4 

c. On the other hand in §tr%eH juru negoHu a person is only 
answerable for what he does in direct opposition to. bis dnty/ and, 
as agsinst a person to whom delay can be in^ted, only Ibr culpa 
lata,* 

m. That care which a person takes in his own affiurs is only 
snffioieni where the law is express to that effect In this place all 

that can be said is, that as a rule, where a person conducts 
tlie tiliairs of otliei^s aloii^ with his own, and the two are so 
mixed up togctlicr as to be inseparable, lie is only answerable for 
want of such eare as he takes of his own affairs,^ on the groiuid, no 
doubt, that otiierwise he would be compelled to exercise the greatest 
diligence in them." 

IV. He who is only boimd to tiike such care as lie takes of his 
own affairs, is nevertheless liable for absolute culpa lata {culpa lata 
in dbttraeto),* So again, he who is only bound to a little absolute 
diligence must use that diligence which he commonly exercises in 
his own affidrs {dUigenHa in conento)J 

v. If a person bound by contract to talra care of the property 
of another cannot protect both that and his own property ficom 
injury he must sacrifice the latter rather than the fimner.* Hence 

' L. 1. § 35. dcpos. (16. 3.) §. 1. T. de obL quae qaas. cx contr. (3. 27.) L. 6. 
§ ult. de ncgot. gci^t. (3. 5.). GUtok Pud. 6. B. 361. 362. Lfihr Xhmria 44. 
Note 1. Hasse § 99. & p. 413. 414. 

• L. 91. pr.de T.O. (45. 1.). 

• Ante § 97 note z. and L. 6. § S. L. 9. • 8. de reb. avet ind. (42. 5.). 

Lohr Tbcoric 189. 190. 

• L. 18. pr. commod. (13. 6.) L. 52. § 1.2. 3. 11. pro. soc. (17. 2.) L. 3. 0. 
do negot. gest. (2. 19.) L. ult. C. de puct. (5. 14.) L. 23. § 16. fam. here. (10. 
2.) L. 41. de R. C. (12. 1.) L. 40. de ncgot. geat. (3. 5.) Yiimii qo. iflL L. 1. 
e. 52. Compen sbo L6hr Theorie 106—171. Sdittnuui Heodb. 1. B. 009— 
314. 320—336. See contra Kritz 179—196. 

- Heidelb. Jabrh. 953. 964. SaTigny ZeitMhr. 4. B. 216. 217. 230—234. ie 
of a different opinion. 

« L. 29. pr. L. M. 1 1. naadat (17. 1.) L. 24. f 0. aetat. mate. (24. 3.). 

r L. 32. depot. (16. 8.) L. 22. ft 3. ad 6Ct. Tteb. (86. 1.) L6hr Theorie I 7. 
Basse loc. n't. g 63. 65— (17. 

' L. 5. § 4. commod. (13. 6.) L. 32. depos. (16. 13.). Gesterding alte and 
iicue Irrthiiiucr. 433 — 437. 
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the rule * that a person who under such ciiciunstaiioeB preserves his 
own property must, in cases of doubt, be presumed to have been 
able to preserve the other> 

YI. He who on the one hand gains more than he need, but on 
the other is the cause of damage for which he is answerable, can 
set the gain off against the loss. But where it is the dutj of a 
person to make a profit and not to suffer loss, he cannot of course 
be allowed to set off one against the otber.^ 

VII. As a rule, even sometimes where the question is one 
of punishment, (esi)ceially <>t" int'auiy,) dolus iiicliules culpa hita.^^ 

VIII. As a rule, and in all cases in which there is a passive 
ti'anslation of actions (§71), heirs are, unless specially I'avoured,* 
answerable for the misconduct of those to whom they succeed/ 

§ 145. 

BvidsDoe of enlpa.—In considering the evidence of nef^igenoe 
the following principles must be borne in mind. 

1. A person proved to have engaged in an external and un- 
permitted transaction must himself show absence of negligence.^ 

2. "NMiere there is no proof of a person having so engaged two 
cases may occur ; nanu U' — 

A. He may he already in such a position as to be called upon 
to prove an accident,'' and if so, then, whether he he plaintiff 
or defendant, and if the latter, whether he be charged with 

• In accordance with cap. 2. X. deposit. (3. 16). 

^ Compare Dondlus L. 10. e. 7. WclirnH3. I.ohr Thcorie 26— 29. Schoman 
Uandb. 1. li. 3o4. 30.3. Ciluck i imd. 13. Bd. 438—442. Geuskr p. 24—29. 

• L. 11. de neg. gest. (3. 5.) L. 23. L. 26. L. 26. pro loo. (17. 2.). For 
flther views see Welirn § 21. 

• L. r,. § 2. commwl. (13. C.) L. 32. dcpos. (IG. 3.) L. 226. de V. S. (50. 16.) 
L. 23. de K. 1. (oO. 17.) L. 11. § 4. de his qui not. infam. (3. 2.) L. 1. § 2. si 
is qui testam. liber. (47. 4.) L. 1. § 3. de 0. et A. (44. 7.). Several penont 
tUnk otiwrwiae, see Hopfiier Comm. § 7M. Note 4. See Thib. Syst. f 699. 

' As the heirs of Iklagistratt s and ChuidiaiiB, L. 4. de nsgistr. oonv. (27. 8.) 

L. 1. C. de htrod. tut. (o. 54.). 
' L. 35. 36. pro socio (17. 2.) arg. L. 2. S 2. de V. U. (45. 1.). 
9 F<nr ibea ieUm would be presumed, see Thib. Byst. § 37d. new the ond. 
^ Tliib. Sjrst « 407. near the end. 
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negligence or not, he mnst show that he ww goilty of no 

negligence.^ 

B. In other cases evidence of negligence must be given by him 
who efaazges another therewith^^ 

DIVISION II. OP THE OBJECTS OF TRANSAOTIONa , NAMBIT, 

THINOS. 

L-DT OEHERAL. 

By Thing ires) is meant whatever neither is nor can be the . 
mibjeet of a legsl rektion,^ bat yet may be the object of a legal 
transaction and so mediatdy also the object of a right Things 
may of coarse be regarded from many different points of view, 
bat in a work on jarispradence those divisions only reqaire notice 
which have some joridical importance,"^ or bear names the 
meanings of which are not at once obvioos. 

n.— S0&I8 OF ranroB. 

L In eommoroiOt extra eommereiiLnu 

§ 147. 

The first division of things to be noticed, and it is a very 

important one, is that into things 'm rommrrcio and tilings extra 
commercium ; the former chiss consisting of tliose things wliich 
can, the latter chiss consisting of those which cannot be acquii'ed 
by private individuals. 
Extra commercium are all forbidden things, which no piivate 

* L. 9. 1 4. looati (19. 2.) L. fi. C. dtt pignor. aot. (4. 24.). Wobtr v. d. Ywb. 

sur BeweUf. VI. Nr. 20—26. 

. ' Arg. L. 4. C. de edendo (2. 1.). For the various views of others, 8©e 
Wemher T. 1. 1. 1. GU, 200. Leyser Sp. 176. m. o. F. Alef de onere pro- 
bandae culpae actori nnaqiiam inomnbente. Heidalb. 1753. (in dieb. amd. n. 
20.). Quistorp Beitr. Nr. 14. Wehrn 1. o. § 20. G. J. F. Mciater piaet 

Bemerk. 2. B. Nr. 6. Husse p. 177—180. 404 113. 

» L. 3. pr. L. 222. de V, S. (50. IC). See especiaUj E. C. WcBtphal 8j»tem 
dMR.B. ttber ArtoidflrStielieii. Ldns. 1788. 8. 

• SohOHiig Intlitat. B. 2. f «>— 07, 
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person should possess," and, according to the Bomons, all things 
consecrated to deities (re$ dwini jwm) such as — 

1. Ee$ taera or things which axe consecrated to the inunediate 
service of a deity, and which thereby cease to be subject to the 
dominion of man until they are either formally divested of their 
sacred character or seized by enemies.F Things which are 
intended for the mediate service of a deity (res eeelenagUea) 
belong to the class of m universitatiSf but the alienation of such 
things is fettered. *l 

2. lu's n-lhj'iosif , i.e. a place occupied (not merely teniporaiily),'" 
by a corpse, by a head (at all events if tlie nienibei*s are dispersed), 
or by a funeral uni '} such a i)lace is sacred until the removal of 
the corpse, &e., by some public authority or until the place itself is 
taken by enemies.^ A place of burial cannot by itself be 
alienated ° but it is otherw ise with respect to a mere monument'^ 

8. Be$ taneUe, Le. originally, everything consecrated to the 
tutelary gods, but later, also everything under the special pro- 
tection of the state J To this class belong town walls, which 
nobody is in the absence of special leave allowed even to repair.' 
The changes which these laws have undergone in consequence 
of the doctrines of Canonists and Protestants oug^t to be 
noticed in the introduction to a work on Canon law.* 

■ L. 4. s 1- fun. beroiao. (10. 2.). Hanenpflng KIdne Sduriften B. 1. Leipi. 
1845. Nr. 10. 

• L. 1. pr. h. t. (1. 8.) 

» $ 8. I. h. t. (2. 1.) L. 9. pr. § 1. 2. h. t. (1. 8.) L. 36. de religioa. (11. 7.) 
L. 88. 1 5. de Y. O. (45. 1.). ExoeptioiiB an oontained in L. 21. C. da 88.eool. 

(1. 2.) Nov. 120. c. 10. 

< L. 17. (luiglossed) C. cod. Nov. 7. 
' L. 2. S 3. L. 40. de relig. (11. 7.). 

• L. 38. L. 44. § 1. eod. L. 14. C. eod. (3. 44.). 

• L. 2. 1 5. L. 44. pr. D. eod. — Henoe the merely alternative daty in eaaea of 

lurial in another's land L. 7. pr. B. eod. 

- L. 12. § 1. eod. T.. 2. 4. 9. C. cod. (3. 44.). The right to piftoe a oorpse in 
a grave can be given by will, L. 11. C. do legat. (6. 37.). 

' L. 6. 1 6. L. 7. h. t. (1. H.). Hynkerahoek Oba. L. 1. o. ff. Vryhof Oba* 
e. 10. 

r L. 8. pr. § 1. L. 9. § 3. h. t. (1. 8.). 

' L. 8. § 2. L. 9. § 4. h. t. (1. 8.) ; see too Hopfixer Comm. § 267. 

• SintenU Civilrecht B. 1, § 40. Nr. 1. 
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3. Public, Frivftta. 

§ 148. 

Things which belong to the whole Btate are teimedempliaticaUy 
re$ publieat bnt this exjpnaaixm is also sometunea emplojed to 
denote the property of towns.^ As examples of public things 
may be spedally mentioned running waters, haibonxs and 
higliways.^ 

As the things of a corporation are divided into rea wthferdkOit 
sentu strieto vnd patrimmitm univertitatU (see § 115), so may the 
things of the state be divided into rea puhlica semu stricto and 
patrimonium popali ; the two di\'isious beiug perfectly analogous. 

§ 119. 

Special interdicts for inch things.— For tlie protection of state 
property,** in addition to the ordinary possessoiy and petitory 
remedies and to the interdict which can be had by any individual 
who is specially injured, there are certain interdicts^ introduced 
by the Prstors, and which may be instituted any member of 
the state; viz. — • 

A» The interdict ne qwd in loco taero fiatS For the puxposea 
of Ihis edict ret mcra include res §ancUBi (§ 147). The interdict 
may be obtained not only by those whose business it is to protect 
such property but by any piivate indiTidual,'^ and its object is to 
compel the person against whom it is obtained to make good 
whatever he has illegally done and to resti'ain him for the future.* 

L. 15. de V. S. (oO. 16.). 
* L. 4. f 1. L. 5. pr. de r«r. dir. (1. 8.) L. 1. ^ 9. d« flumiii. (43. 12.). As 
to a pnbUo river see Arohiv fur civil. Prax. 12. B. Nr. 21. K. H. Hofmann 
Bcitr. ziir Lchre v. d. Einthwilniig d. Sachen. Daxmstadt 1831. 1—70. 

Siatonis loc. cit. § 40. 

For the modem praotioe see W. II. Puohta iiber die gericktl. Klagcn. Giess. 
1633. § 166. 

' Upon this see L. 1. de loc. ct itin. pubL (43. 7.). £. C. Wes^hol de 

hbcrtato pracdiorum. cup. 3 — 1*2. Rudorfl'das gem, Civilrecht. § 319. 353. 355. 
' Tit. I), no quid in looo sacro fiat (43. 6.). Weiske Eeohtslexikon B. 5. p. d96. 
« L. 2. 3. cod. 

^ L. 2. § 2. ne quid in loeo pubL (43. 8.). 
' L. 2. 1 19. ne quid m looo pabl. (43. 8.). 
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B. TJbA interdict im quid in loco pvHico vel Umere foU which 
can be oMaiiied by any individual and especially if he be himself 
a anfferer. Its object ia sufficiently manifeat from its name.^ 

C. The interdict de loeo pulbUeo fruendo which can be had by 
any person who has received state property for some special 
purpose, against any one who hinders its due use.> 

D. The interdict de via publica et 8% quid in ea factum esse 
dicatur which can be obtained as well by the overseers of roads 
as by any other pei*sou in case a public way is injured, obstructed, 
or not properly repaircid by the neif^hbouriug laudowuers. Its 
object is to enforce restoration or repair.'" 

E. The interdict de via puhlica et itinere publico rejiciendo 
which, in case repairs are obsti-ucted, can be obtained by any 
person especially if himself obstructed." 

F. The interdict ne quid in flumine publico, ripa/oe ^uijiai, quo 
jMttif nanfigetmrs the interdict ne quid in ftumine pubUeo Jiat, quo 
Mer aqua fiuat, atque vH pnore mtUsto fiua^^ ^ interdict 
fU t» famine puhlieo wmgare liceat, all three of which are, aa ia 
apparent from their names, for the purpose of securing the free 
use of public rivers.* 

G. The interdict de ripa munienda which can be obtained by 
any person who is obstructed in the completion of works useful 
to his own adjoining land and not hurtful to na\'igation, and who 
is willing to give an indemnity aj^^ainst any damage which may 
accrue within ten years after such comx>letiou.P 

9* GoKporsalf' Znoonpora]* 

§ 150. 

W ith respect to their physical properties things are either 

k Tit D. de loois «t itin. pnbl. (43. 7.) Tit. D. ne quid in loee pnblieo vel 

itinere fiat (4S. 8.). Weislce Picclitslcxikon B. 5. p. 591. &c. 

* Tit. D. deloco publico fruendo (43. 9.). Woiske Rechtskxikon B. 5. p.559.&0. 
■ Tit. 1). de via publica et si quid in ea factum esse dicatur (43. 10.). 

* Tit D. de via pnblioa et itinere pubUoe refieiendo (43. 11.). Unteiliolmer 
Seholdyerh&ltmsse B. 2. § 412. 413. 

' See tho thus named titles of the Digest lib. 43. T. 12. 13. 14. Weiake 
Bechtskxikon B. 5. p. 589. &c. and p. 626. &0. 
' Tit. D. de ripa munienda (43. Id.). 
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coiporeal or Incbtiporeal, according as their existence is evident to 
the senses, or is i^l^oUy ideaL Incorporeal are not only things 
which, taken individnallj, exist merely in imagination (as for 
example rights),_but also things which, themselves corporeal, form 
as a class, and consequently in idea, the object of a right.^ 

4. Moveable, Immoveable. 

§ 151. 

Corporeal things are moveable or immoveable.** Immoveable 

are — 

A. Tilings immoveable by imtiue, i.e. things which cannot be 
trausferreil Irom place to place either at all, or at least without 
being destroyed and taken to pieces ; ' also tilings so connected 
with them that separation cannot take place without destruction^ 

B. Things immoveable by law," i.e. all moveables designed to be 
used permanently with, and to form part of a thing immoveable by 
natnre,' and which have been already applied with that intent and 
have not been ag^ separated after a change of mind.)^ Moreover 
for certain purposes, and especially with reference to the doctrines 

« Tit I. de reb. oorp. et inoorp. (2. 2.) L. 1. § 1. de rer. divis. (I. 8.) L. 46b 
de eond. kd. (12. 6.) L. S4. | a. 4. de lag. 1. (30.) L. 94. « 1. de lolat. (46. 3.). 

C. F. G. Meiflter de pliilosophia ICtor. Romanor. in doctr. de corporibus (opusc. 
n. 10.). See contra ISuchhoItz Vi i^uche Nr. 1. See also Jrnti Erliiateruiigeii. 
4. Bft. 161—167. Puchta Curaus der lust B. 2. i 222. 

' See m general P. Yoet de leb. mob. et inmob. Ultnii 1666-8. L. G. 
Mogen do vem so genuin. ler. mob. et immob. indole. Oiess. 1760-4. J. G. 
Haorlin do usu thcor. praot. dietinet. rer. in mob. et immob. Tab. 1716. 
[Note to Hth edition.] 

• L. 18. pr. de act. E. V. (19. 1.). 

* L. 80. § 2. deoontr. emt (18. 1.) L. 9. de pcrio. et comm. r. v. (18. 6.) L. 
17. 1 3. dc act. 6. v. (19. 1.) L. 12. 1 23. de uwtruct. vel instrum. (33. 7.). 

" To these things the expieBsiom: MMMtb m •mmoMUi can alao be applied. 

V. BuchholtT: Vfrs. Nr. 2. 

« L. 17. pr. § 2. 7. 8. 9. L. 13. § 31. L. 14. 10. dc act. £. V. (19. 1.) L. 40. 
1 6. de eontr. emt. (18. 1.). A. Eaeitner de daoaula : waa eid-, wand-, band-, 
maner-, nied-, nagel- und schraubtnftst ist. Lips. 1724. — "With this limitation 
mills in boats btdong here. L. 1. § 7. do vi (43. 16.) L, 20. $ 4. quod vi aat 
olam. (43. 24.) compared with Gliick Pand. IJ. 2. § 173. 

r L. 66. § 2. de eoatr. emt. (18. 1.) L. 17. ^ 5. 6. 10. 11. L. 18. § 1. de act 
E. V. (19. 1.). 
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of cautio, all valuable things \Yhich cannot be removed at onetime, 
such as libraiies and stocks of goods, are, in the opinion of some 
practitioners, to be deemed immoveable." 

MoTeable are all tilings which do not come under any of the 
above descriptions.* A subdivision of such things is made into 
moventia and molnUa (pi a narrow sense), according as they have 
or not the power of spontaneous motion> 

I 152. 

Incorporeal things, and consequently lights, are not themselTes 
either moveable or immoveable, but it may be necessary, in order 
to use general language, to treat them as one or the other. In so 
doing the following rules are customarily observed. 

A riglit wliich is annexed to a thing (as for example, a real 
servitude, and, at times, tlie rights <»f apotliocaiies and brewers) 
follows tlie owner of that tiling.*^ A l ight uiiuexcd to no thing is 
termed moveable or immoveable, according as its object is the 
former or tlie latter.** But this last iiile is in truth onlv useful 
with respect to rights in rem and not to those in personam, for the 
latter are universally treated as moveable.* Consequently rent 
which has become due,^ a reliefs which is due, and the debts of a 
corporation^ are to be deemed moveable. 

Bights which, like those of pledge, are only accessozy to some 
other right are of the nature of their principal.' If the object of 
a right in rem is partly moveable and partly immoveable, the right 
itself must be considered as partaking of both natures.** 

■ I. A. HelUIdd d» hjpoth. mobiL (op. n. 8.) o. 1. % 11. Wemlwr ket e. L. 2^ 

T. 8. § 6. 

• • Hellfeld 1. c. cap. 1. 

• L. 93. de V. S. (50. 16.) L. 1. pr. de acdil. ed. (21. 1.). 

• L. 47. da oontr. emt (18. 1.). 

' L. 8. § 15. d« Ti et vi wim, (48. 16.}. 

• Lcyser Sp. 26. m. 2. 

' Uellfeld 1. c. cap. 1. § 15. 

■ C. F. Walch do privil. pccun. hcred. § 14. 
^ Yoet Gomm. ad P. L. 1. T. 8. $ 28. 

• Midler od I>cy!ier Obs. 115. 
k Voct Comm. 1. o. ^ 10. 
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6. Fungible, not fimgible. 
§ 153. 

Another \ery important division of things is tliat into fungible 
and not fungible, or, as some improperly ' have it, into consumable 
and unconsumable. Fungible things are tilings of such a nature 
that it is, generally speaking, wholly immatei-ial whether a person 
has any one in particular or some other like it ; things in which 
this is material are not-fungible. To the former helong, in cases 
of doubt, all those things which are eostomazily reckoned by 
number, measure^ or mig^t."* 

6. Simple, Aggregate. 

§ 151. 

A thing which consists of several parts is snid to be siniple 
{8ing2(hiris) if those parts are organically blended together, and 
aggregate or complex {uriiversaUs) if such be not the case.^ 

A complex thing is called res connexa if its parts are mechani- 
cally connected, and univeniUts if they are only in idea connected 
and so fonn a whole. 

An univerntaB which, for the purposes of aneoession, consists of 
the inseparable aotSre and passive property of a person is called 
vnwenUat jmia as opposed to mwernUufaeti $we honmii, which 
includes every other kind of untvemtas." 

* For example he who buys a pound of cleaning powder buys that which ii 
ftmgible tiumgli not oonsmnRble. Bee iIm Pfaer von d«r Oolktioii f 310^S2<K 

" L. 2. § l.de R. C. (12. 1,). I. Gothofrodi D. de functione et acqualitato 
in mutuo, in opusc. Lugd, B 1733. p. 517 &c. Bynkcrshoek Obs. L. 1. c. 10. 
Cocceii I. C. L. 12. T. 1. qu. 14. 15. A. F, Schott de rebus quae functionem 
reoipiunt. Lips. 1767. (opuao. p. 212.). Orolman u. Lohr Magoz. 4. B. 138. 
Baehholts Yen. 23—86. 

" These divisions are based on L. 23. § 5. de R. Y. (6. 1.) L. 90. pr. de 
A. I. A. P. (41. 2 ) T-. 30. de usurp. (41. 3.). As the words are new they are, 
as might be expected, understood in difierent senses by different persons. See 
E. H. Hofmonn Hber den Kinflnss aUgenu^iar Pfindreehte fto. Dttnait. 1830. 
1—60. Bnchholtz Yersnobe Nr. 3. Puohta Corsns der Inst B. 2. 1 222. 

• Rco pspocially C. F. Miihlenbrucb obs. iur. Rom. Regiment. 1818. nr. 1. 
Arcbiv fiir civilist. Praxis. 5. B. Nr. 1. 11, B. Nr. 9. 17. B. Nr. 12. Yangerow 
Leitfaden § 71. 
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With respect to an iDiivrrsitna jur'ui, it is a rule that the possessor 
thereof who is hound to deliver up the whole, must also deliver up 
with it every tiling whic h lie has received by means or on account 
of it.P Singh' things, notwithstanding the maxim that a substitute 
takes the place and nature of that for which it is substitut^^d, do 
not fall vvitliin the above rule ; ^ but neveilhelesa he who has 
derived a benefit from the thing of another can in general be 
called upon to account for that by which he is still benefited.' 

7. divisible, Indi?iaibl0. 

§ 155. 

In another view things are divisible {dividiUB) or indivuible 
{individiut)** 

Corporeal things are divisible when, althou|^ phyncally undi- 
vided, different parts of them are capable of being Hie objects of 
distinct proportional rights ; and indivisible in every other case. 
As a rule land is divisible and a chattel indivisible.^ 

Incorporeal things are indivisible when, if taken distributively, 
they do not give pro rata that which is or can be given entirely by 
tliem taken collectively; or when they cannot be legally vested in 
a imnil>t'r of persons, each of whom has a right concuiTent with 
that of the otliers." 

> L. 20. i 1. 2. 10. 12. L. 22. d» hand, pet (5. 3.). H«biMdi opoM. postibu 

p. 499 &c. Branchu Ob«. Dec. 1. ca]) 0. 

« L. 6. C. de R. V. (3. 32.), ijl. gel. Anz. v, 1749. Hi. 24. 
' Ante g 7. Note a. 

* Lyncker de hidivid. ed. A. HofifaMon. Franoof. 1710. Hotonum 

quaest. illastr. c. 18. et seq. Tinnii qu. pcI. L. I.e. 28. E5<i>ocially MoUnacus 
dedivid. et indivi(biis (0pp. T. 2.). Pothkr d. s obligat. Ed. Ilutteau T. 1. 
p. 202 — 242. A. C. H. Bakker de obUgationibua dividuis et individuis. 
Lvgdun. Bat. 1822. J. Rubo Erklarung der L. 2. 3. 4. 85. de Y. 0., oder tiber 
TheillMrkeit imd UniheinNalEeit der Obligationen. Berlin 1022. Buehholti 
Vers. Nr. 4. MiihUnbfuch Pand. B. 2. 8 224. 326. C. A. de Schcurl dc div. 
et indiv. ohlig. Erlang. 1835. Warnkonig in Rosshirt Zeitsch. B. 3. 67—92. 
Yangcrow Leitfaden g 567. Anm. 2. Wacbtcr im Arch. f. oiv. Pr&z. B. 27. 
Nr. 7. 

* Ij. 8 d B« Y« (0. 1.). 

- I.. 8. de R. V. (6. 1.) L. 25. § 1. do V. S. (50. IG.) L. 17. de servit. (8. 1.) 
L. 5. § 15. oommod. (13. 6.) L. 2. 3. 4. 85. de Y. 0. (45. 1.) L. 29. de aoliitt. 
(46. 3.). 
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THINGS. 



8. ^lilioipalf AooesMfy. 

§ 15G. 

Things considered with reference to one another may be divided 
into principal (jn-hicipalcs) i.e. those whicli aie independent and 
not regarded as i)art of, or subordinate to anjiiiing else, and 
accessory {acceaaUmea, cawua, causa externa) * i.e. those which are 
dependent upon and only regarded as part of or subordinate to 
some other thing. To things accessory belong all ai)purtenances, 
all outlaya on or in respect of a thing, all produce derived from it, 
as well as damages and interestJ "^th respect to accessories it ia 
necessary to notice the important rule (which is, however, snbject 
to certain exceptions) that no person having had ari^t to demand 
a principal thing with its accessories can recover the latter alone 
if his right of action in respect of the principal thing is gone,' and 
if he has no independent right to the accessories.* 

A. APPURTENANCES. 
§ 157. 

Apportenances {periinentuiB) denote those accessories which, 
without anj express stipulation, pass with a thing into whose 
liands soever it may come, as for example — 

a. All those incidents which are included in the very idea of a 
thing, and pass with it to a possessor as such. 

h. All those things which, according to § § 151, 152, are by law 
deemed to he immoveable in consequence of their relation to that 
which is so in fact ; and tlierefore by analog}'. 

■ Acceaaio is properly that ^vliich becomes accessory by external means. 
L. 2. ^ 1. de in diem addict. (18. 2.) L. 61. ^ 2. de ftirt (47. 2.). BiMhlulti 
Yenaohe Nr. 6, 

^ Tit. D. dc usuris, ct fructibus, et causia, et onuubllt MMMMOibaa (S^ 1*) 
L. 20. de K. V. (6. 1.) L. 31. de R. C. (12. 1.). 

• L. 3. C. de fruct. et lit expens. (7. 51.) L. 13. C. de usur. (4. 32.) L. 49. 
^ 1. de aet emt v«ttd« (19. 1). Leyeer Bp. 9». m. 8. Gafpaov L. 2. nep. 79. 
m. IR. Kodhy Heditat 1. Sunml. Nr. 24. Axvhxv tit eivilift Pkazia. 1. 
B. Nr. 17. 

• L. 76. § 9. de V. 0. (46. 1.). L. 61. § 3. de furtis (47. 2.). Qltick Pand. 
B. 4. S 831. 
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c. Those things whkh are similarly related to moveables or 
appiirtemmces> 

That a thizig which is not part of or necessaiy to the comple- 
tion of another thing, bat was nevertheless destined by its former 
owner not to be separated from it, remains continually as an 
appurtenant thereto, can onh' be mainti\iiu'd uiion the j^onnd that 

a deliberate intention is as bindiii]!,' as a uniliitcnil disposition. 

Things may also be appuitt nuiit by an exjjress ])i<>vision of 
some law.*^ There is no presnnipti<m that a thing is appui'teuaut'' 
to or absolutely inseparable £rom its principal/ 

B. OUTLAYS. 
§ 15H. 

Outlays ai'e of two sorts, viz. : first sucli as are made t»n a tiling 
itself {imp€UH(e), secondly such as are uuide not on the thing itself 
but for its improvement (»'x]>eHS(^')^ An outlay, as regards its 
result, may be eitlier advantageous or not ; and in ihv first case 
it may be necessary, i.e. requisite for the presen ation of the thing ; * 
or useful, i.e. such as increases its ordinary utility ; ^ or extravagant 
{voluptuaria)Le, such as merely renders the thing more agreeable.* 
Extravagant outlays, moreover, under certain circumstances, may 
not be advantageous.^ 

L. 49. de oontr. emt. (18. 1.) L. 14. de evict. (21. 2.) L. 12. § 6. de 
instruoto (33. 7.). Bezger oeoon. L. 2. Ih. 2. n. 7. Sintenii Civiliecht 

B. 1. S41. 

* C. F. Honiiiiel PerthMU wid Erbsonder. Register. 6te Aafl. Leips. 1805. 
E. C. Westphaly. den Perdneiis-St. cinet verk. Hauses. Hal. 1778. Oesterding 

neue xind alte Irrtliumer 801 — 390. O. L, Fimke doctr. de pt rtintntiis 
aediticiorum immtdintis. Lips. 1821. (also in Gcnnaa under the title of Fuuke 
die Lchre vun den Pertinenzen. Chemnitz 1827.). 
' 8. Stryk de piobat. pertmentianim. M. ad Y. 1688. in Dim. Vol. 4. n. 8. 

* Leyser spec. 100. 101 . 

' This is not a Roman distinction L. 14. § 1. comm. div. (10. 3.) L. un. § 5. 

C. de rei ux. {5. 13.). J. N. de Wening-Ingenheim de impousis eaxumque 
lestitutione. Ueidelb. 1841. 

« L. 1. f 1. L. 14. pr. de imp. in rem dot. (25. 1 .) L. 79. pr. de Y. 8. {SO. 16.). 

* L. 14. § 1. de imp. in rem dot. (25. 1.) L. 79. % 1. de V. 8. (fiO. 16.). 

' L. 79. s 2. dc V. s. (50. 16.) L. 7. pr. L. 14. | 2. de hop. m rem dot. 
(26. 1.). .Sc'o too rtl/er von der Collation § 255. 

* L. 28. 29. 38. de il. V. (6. 1.). 

L 



Digitized by Google 



IM THINGB AOCBBSOiBT: 

C. PBODUCE OR FRUITS. 
§ 159. 

Prodace (Jmetm) properly signifies that which is engendered 
by a tfttn^ 0n its narrowest sense) by virtue of its own inherent 
powers: whether that which is so prodneed is usual or not 
is however of no moment (JmetM ordmartut or exiraordimafuu)} 
That which is not yielded by a thing j»n>pno vi^ore as is Hie casa 
with money, and that which is not produced by a thing in its 
narrowest sense, as is the case with a slave child, axe not included 
in the term produce."* 

§ 100. 

HaturaL— Produce is divided into strictly natural (fructm mere 
naturalea) and artificial (fnictua industriales), according as to come 
into existence it does not or does require human aid.° 

Produce, of whichever sort, if not yet disannezed from the 
principal thing is said to be in suspense {pendentes) ;^ if dis- 
annexed it is further distinguished into separated and collected 
{separaH and percept^ : 

Collected {percept^ is that disannezed produce which has 
already by some means or other become subject to the power of 
the person entitled to it. 

Separated (separati) is that disannexed produce in which tiiig 
has not happened.? But produce wliidi, like the young of 
animnls, is not usually disannexed by man is from the moment of 
disannexution considered as collected.'' 

Collected produce moreover is said to be exnitiug {exttantes) if 

* L. 77. de y. 6. (50. 16.). See especially WoUfradt D. (pnes. G. L. 

Boehmer) sistons tlieor. general, de aoquis. finiflt. Goalt. 1783. Seot 1. O. 
£. Heimbach die Lelirc v. d. Frucht, Leipz. 1843. 

■ § 37. I. de rcr. div. (2. 1.) L. 7. § 12. solut. matnm. (24. 3.) L, 28. 8 1. de 
TWttris (22. 1.). Thibaut civU. Abh. 35. 36. 

" L. 46. d» usnr. (22. 1.) L. 48. pr. de A. R. D. (41. 1.). agaimt this 
fliviaion Bee Heimbach ubt supra 40 — 43. 

• L. 44. de R. V. (6. 1.) L. 27. pr. do usufr. (7. 1.). 

" L. 78. de R. V. (6. 1.) L. 13. quib. mod. ilsuIi . amit. (7. 4.) L. 12. § 5. do 
usufr (7. 1.) L. 48. pr. de A. R. D. (41. 1.). Perermoniua aaimadv. L. 1. c. 5. 
(Otto rUos. T. 1 . p. 697). HfinbMh ^ supra 48-4>2. 

U 28. pr. d« usnr. (22. 1.) Cooodi I. C. L. 7. T. 1. qa. 8. 
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Btill in a person's possession; and .consumed (emtumti) if used 
up or, consequentty, parted with by him.*^ 

Produce which has not been taken by the person in possession 
of a thing, and which either he himself or the owner of the thing 
mifjttt have taken, is said to be neglected {pcrclpiendi).^ 

§ 161. 

CiviL— That which is not produced out of a thing, but is 
received by one person for its use by another or by wivy of com- 
pensation for its diniinislied utility cannot properly be called the 
produce of that tiling, but is nevertheless juridically treated as 
pn)duce and is distinguished from that already spoken of (an<l 
which is tlien called natural) by the tenn civil {fructus natiiralrH 
et civUea).^ The above divisions ^ ICO) are not applicable to 
civil produce. Nevertheless, it is a recognised principle, that when 
a person in consideration of produce which is civil enjoys that 
which is natural, the civil produce is, so fiir as regards him who 
ouf^t to receive it, considered as collected as soon as the natural 
produce has been in fiict collected by the person entitled to 
receive it" 

§ IGd. 

Oivil produce includes more particularly interest and reward 

for hire. Of the last nothing requires notice in this place, the 

hrst is however of gi'eat constciuence and can only be discussed 
with advantage after an explanation of tlie principal doctrines 
relating to damages and value.* 

' L. 28. § 2. de pignor. act. (U. 7.) L. 4. § 2. D. fin. reg. (10. 1.) § 35. I. 
de m. diy. (2. 1.) L. 22. C. de B. Y. (3. 32.). 

• L. 33. L. 62. g 1. de B. Y. (6. 1.) 1 3. L d« oflb. ind. (4. 17.). Weber in 

Hiipfiier § 333. Note 

• L. 62. pr. de K. V. (6. 1.) L. 31. do nsuris (22. 1.) L. 121. de V. S. (60. 
16.). Agoiust this expression 8co Huimbach ubi supra 29 — 40. 

* L. 26. 8 2. L. 96^ L. 38. pr. de uafr. (7. 1.) Yoet Comm. L. 7. T. 1. 1 SO. 
L. 18. Tit. 6. 1 9. coiUru Hcimbach tAi supra. 91. 

* In thus rendering the German word Inferesse, which scorns to have a 
meaning somewhat similar to that of our word interest in the expression "all 
one's estate and interest," the translator is aware of the objections which may 
1)eiii8edagiiiirtt]ieteniihehM<Aow&; he knows lunraver of no otherireid 

L 2 
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B. DAlfAQEa 
§ 168. 

By damage {damnum) in general, is meant diminution of a 
person's x^i'operty.* If property already actually acquired be 
depreciated the damage is termed positive (damnum emergens 
paeiHvwn) ; whilst the damage resulting when the acquisition of 

gain is prevented in tenued negative {damntm negoHvum, {luntoi 

intcrccptiim sire ct'88awx).> 

§ 164. 

&ti]iialio.~The word aetimatio taken in a loose sense com* 
prehends whatever is agieeablc/- hut in a juridical sense it has 
reference to damage whether positive or negative.* Hie Romans 
Kometinies used the word to express only that which can be 
demanded over and uhove tlie market vidue of a tiling {vera rei 
ffstiniatio, qmuiti ns *'.sf),'' at other times to express only positive 
damage.'^ The expression quanti ea res €»t however also denotes 

whicli 80 nofirly conveys the meaning denoted by the Latin frstimatio and the 
German Infcrtssc. To have used the word intereat would liave crated endleu 
confusion from its al^o denoting per centage. 

« For the doetrinM respedlDg dsnuigBs and vafaifl, Me eqtedaUy I. M • 
Magnus dc eo quod IllterMt. (Ueennan Thes. T. 3. p. 294.) 0. de Oast C. in 
Tit. ('. de senteut. quae pro eo quod interest. (Meermau Thes. T. 6. p. 762.) 
O. Catiani de co quod interest. (Meerman T. 7.) H. Doncllus ad leg. lustuoiani 
de sent, quae pro eo quod interest prefer, s. liber de eo quod interest. 1586. 
elio in his Goumu L. 26. O. YaUii lib. ahig. ad L. on. C. de sent, quae pto eo 
quod interest (Otto Th. T. 1.). Wehm dootr, ej^licatrix principior. damni eto. 
cap. 1. 6. I. F. Malblanc obs. quacdam de eo quod interest. Tub. ISOl. F. 
Hanel vom bchadensersatzo. Leipz. 1823. FriU Krlaut. 3. Hft. p. 71—105, 
J. B. T. Weniug-Ingenheim die Lehre Tom Sehadensenatx. Heidelb. 1641. 
Puohta Pand. 8 224—226. 

' L. 3. dc damn. inf. (39. 2.) § 10. I. de leg. Aquil. (4. 3.) L. 2. rat. rem. 
haber. (4G. K.) L. 2. C. si quia aliquem teatar. proh. (6. 34.) L. 2. § 11. 12. ne 
quid in loco publico. (43. 8.). 

' L. 19. ad ezhib. (10. 4.). 

' h. 21. 22. 33. ad L. AquiL (9. 2.). 
U 27. §. 5. ad leg. Aqinl (9. 2.) L. 1. pr. L. 3. § 11. uti poss. (43. 17.) L. 
tt. de in Ut. iur. (12. 3.) L. 1. § 20. de tut. et rat. (27. 3.) L. 50. pr. L. 80. § 1. 
de fart. (47. 2.) L. 179. L. 193. do V. S. (30. 10.) Malblanc § 4. 6. Savigny 
System B. 5. app. XII, 1 1—7. 

' L. 71. 1 1. de fart (47. 2.). 



Digitized by Google 



DAMAQBS. 



149 



the entire value, i^e. the whole of a pencil's interest in a 
thing.' 

§ 165. 

Damage and value may be measured either by common opinion 
(maiket value) or by the individual feelings of the person injured.® 

In the foniur case the vahie {(estimatio) is termed eommuuh, in 
the hitter xui'inltirls ; but (UH'erent iJieauings are attached by 
different persons t«) these words/ As a rule, anything may be tlie 
object of a person's affections even things tiuigibh- (§ 153) may 
be so if they be not chiimed merely as some of a class.'' 

§ 166. 

Daauiga.— With respect to its cause, damage is either— 

1. Accidental (eatuale); Le. caused by some irresistible force 
whether acting upon a person or not or 

2. Free (mm eamude, Uberum) ; and this agun may be indirect 
or direct according as it does or not arise from the due exercise 
of ari^t^ 

Direct damage agiiin may arise but not be attributable &ihtar 

to negligenee or to fraud. In such a case the damage is free 

but not imputable ((himnum dircrluni ncc (Jolosum nee cidjfosnm). 
If, however, direct damage arises solely from either negligence 
or fraud the damage is said to be <lirect and absolute {d. directum 
absolutum, mere culposum, mere doloaum); and if it arises from 

L. 17. pr. L. 18. pr. § 1. 4. de dolo (4. 3.) L. 68. de rci vind. (fi. 1.) L. 11. 
de 3tip. praet. (40. 5.) L. 8. § 2. ratam rem (46. 8.) L. 4. § 7. de damn. inf. 
(39. 2.) L. 1. § o. ne via liat (43. 4.) Bavigny loc. cit. app. XII. § 8. 

» L. 6. § 2. de operio (7. 7.) L. 83. ad L. AquU. (9. 2.) L. fi4. pr. naadttt 
(17. 1.) L. 1. pr. dc act. e. v. (19. 1.) L. 63. pr. ad L. Falo. (36. 2.). 

' Compare Welirn loc. cit. § 55. § 65. not. 12. 

' The contrary is supposed by C, Thomasiua de pret. attcct in reii i'ungib. 
nou cadentc. Ual. 1701. cap. 1. g 25 &c. 

^ Proof of this may be derived not only from the nature of the thing but 
also from the rult tjenua cum genere coinpensanduvi. 

' L. 6. § 2. ad L. Aqnil. (9. 2.) L. 20. oommod. (13. 6.). Averan. int. L. 2. 
c. 26. 

' ^ L. 5. pr. L. 31. in f. L. 4d. § 4. ad L. Aquil. (9. 2.) L. 26. de damn. hif. 
(39. 2.) L. 7. § 4. qnod ri aut dam (43. 24.). 
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nnd is remotely caused by both together it is termed mixed 
{mixtum)} 

§ 167. 

Compmiatton,— The legal doctzines xelaimg to damages and 
compensation may be thus stated : 

1. He who has to make compensatioii generally, is only bound 
to make good that damage which is a certain necessary conse- 
quence of his own wrongful act, and which could not be averted 
by the other person {damnum ex re)^ but is not bound to make 
good the loss of a gain merely possible or damage which was 
avoidable by the person injured {dammm extra rem datumy^ 

ft. In no case in which the person injured is entilfled to a ceitain 
determinate tliin^f, tun more than double its market value be 
ubtaint'd ; unK ss inik t d tlie obligation to make compensation 
arises from a crime.*' Attempts are frequently made iu all sorts 
of ways to limit the operation of tliis obscure law.P 

M. The liability to make good the value of a tiling may arise 
from any of the ordinar}' sources of obligations, as from fraud, 
negligence, (and consequently from delay) and from contract.^ No 
one is usually bound to make good damage which is indirect^*^ 

* Sec for example L. 30. de pignor. act (13. 7.). F. C. T. Hepp die Zuieoh- 
uung. Tub. 1838. § 8. 9. 

" 4 10. L de L. AquiL (4. 3.) L. 3. nqiudrupcs (9. 1.) L. 7. pr. L. 23. pr. 
S 2. ad L. Aquil. (9. 2.) L. nit. qui effud. (9. 3.) L. 3. de oondict. fort 
(13. 1.) L. 13. pr. de act. c. v. (19. 1.) L. 19. de nmr. (22. 1.) L. 35. pr. de 
legat. III. (32.) L. 78. de R. I. (50. 17.). 

■ L. 19. de peric. et couuu. r. v. (18. 6.) L. 21. § 3, do act. E. V. (19. 1.) 
oompared with L. 2. § 8. de eo quod oerto looo (13. 4.). DondliiB, eomment. 
L. 26. c. 23. Senafert F.rurt ehui. Lehren. Abth. 1. Nr. 20. For several 
difforcnt opinions see in Vnudius qnacst. L. 2. qu. 8. Pfeiffer vcrmiscbte 
Aufsiitzc. 1803. Nr. 5. .Sc)i6man vom iSchadeosersatz 2. B. 84 — 142. Oeaterding 
Nachforscbungen 1. Tbl. 3—27. 

* L. on. G. da Mntent. quae pro eo quod intereit (7. 47.). W. Sell Jehr* 
biicbcr B. 1. Nr. 6, 

* Compare for example Wehrn 1. c. § o6. 61. 

* L. 4u. de contr. emt. (18. 1.) L. 23, § 2. ad SCt. Treb. (36. 1.) L. 2. § 8. 
de eo quod oerto looo (13. 4.) L. 1. pr. de act. e. v. (19. 1.) L. 13. pr. ratam 

rem bab. (46. 8.). 

' L. 3. § 7. de incend. ruin, aavfr. (47. 9.) L. 9. § 1. do oondict. causs. 
dat. cau«». uon see. (12. 4.). Gompaw L. 9. $ ult. L. 31. ad L. AquiL (9. 2.). 
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% 166) or which arises from his tucitleiital or free, but not impu- 
table act.' If in the last case the law imposes a duty to make 
eompensation it is, in general* limited to the market value of the 
thing.' 

4. Mixed damage is to be treated exactly aa if it were direct and 
absolute 166). 

5. According to the generaUy veceiTed opinion damage which 
arises from frand or culpa lata is to be measured bj the yalue 
peculiar to the person iiguzed, but in less culpable cases by the 
common tbIuc* (S 166); but yet the affections are never con- 
sidered as the object of compensation,' and the distinction is 
said to arise from the fact that, in cases of fraud and gross negli- 
gence," evidence of the common value * can be obtained by tlie 
oath of the person injured,'^ whilst in other cases such evidence 

• L. 60. de R. V. (G. 1.) L. 6, § 2. L, 7. § 2. L. 30. § 3. ad L. AquiL (9. 2.) 
L. alt in 1 de adminutr. et perio. tator. (26. 7.). Thibant Yen. 2. B. Nr. 8. 
Hepp loe, eU. 19. Yangerow Leitfaden % 571. Anm. 2. The contnuy opinion 
is newly put forward by 1. F. A. Diedemami oba. itir. wr* de duono et panperia. 

Lips. 1801. cap. 1. 

« L. 2. 8 4. de leg. llhodia (14. 2.) L. 74. 1 1. de evict. (21. 2.) L. 25. § 2. ad 
set Trab. (86. 1.). 

• L. 15. de vi et vi arm. (43. 16.) L. 48. § 4. de furt. (47. 2.) L. uU. de 
ooodict furtiv. (13. 1.) L. 13. de ncgot. gest. (3. 5.) L. 11. §. 1. locat. (19. 2.). 

■ The following passages are more especially relied upon L. 68. de II. V. 
(6. 1.) L. 4. § 4. L. 5. § 3. de in htem iordor. (12. 3.) L. 16. § 3. de pignor. 
(20. 1.) L. 40. pr. de damno inlbet (89. 2.) L. 04. pr. mandati (17. 1.) L. 2. 
C. de hxlit iur. (5. 54.). Thomasius Diss. cit. cap. 3. For somewhat different 
opinions sec Wehm 1. c. § VA. Gluck Pand. B. 4. § 333. ^r. 2. Contra Sohdmaa 
vom Schadensersatz 2. B. 90—95. 

7 L. 6. § 2. de operio (7. 7.) L. 33. ad Leg. Aquil. (9. 2.) L. 63. pr. ad leg. 
Falo. (36. 2.). . Goiaaiiia miao. oap. 8. iniae, 1. F. l>, Winehinger ubcr daa 
iniamentnm in litem. Landsbut 1806. § 66. 68. 82. 83. Drummer Tbeoric dcs 
Wunloninpstidps. Bambei^ 1806. 30. Miihlenbnich Pand, B. 2. § 369. 
Vaugerow LeiUuuleu § 671. Anm . 3. see contra Bulioman vom Scbadensersatz 
2. B. 154. Qlfiek Piad. 12. Bd. 431-437. Qeaterding Naehfonoh. 1 Ih. 
27—44. Sehiroppe B. Prir. B. 1. B. $ 203. F. O. flebwaiie in Zeitwh. t 
Becbtspflege f. Saohscn B. 4. Leipz. 1844. Nr. 17. 

• L. 4. 5 4. L. 5. § 3. de in lit. iur. (12. 3.) L. 2. C. cod. (5. 53.). 

• L. 1. pr. de in Ut iur. (12. 3.) Uuterholzner Scbuldverbaltnisse B. 1. i 
120. BiMteriaLiiidfiZritsdhr. B. 7. 395. 

** Againiifc limiifctii^ jhin oath to actions in whioh restitution or cxbi- 
bition i> songfat aee (L. 68. de lei Tind. (6. 1.) L. 5. .pr. daponti (10. 3.) 
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can only be obtained from external sources. Of couise in order 
that such compenBalion may be demanded the requisite degree of 
negligence must be imputable on the general principles lehiting to 
euipa, 

6. No one is answerable for damage caused by another, un- 
less he be bound, and be in a position to prevent the damage, or 
unless he wrongfully ui*ge the other on.* 

§168. 

Condictio triticaria,— It is very commonly believed that in trans- 
actions strkti jiiris, no (laiiiagL's could originally be recovered, 
but that at a ktor iieriod an action for this peculiar puqjose was 
introduced under the name of tlie condirho iriticana.^ It is more 
probable, however, that the tnt'uarui merely expressed Uiat the 
condictio was adapted for the recovery not of a certain simi of 
money, but of sometliing else.* The question is wholly immaterial 
in a practical point of view, since, whatever the nature of the trans- 
action, a right to damages is now recognised, and the remedy for 
them is no longer known by any technical name.' 

& INTERBST. 
§ 169. 

By interest {mura) is meant that which a person is bound to pay 

m 

Sehfdter he, eit. 362. fiavigny System B. 6. app. Xm. Nr. 3.), see ITntor- 
hokncr Sohaldvcrhaltnisso B. 1. $ ISO. Paohta Cuxaui B. 2. p. 182. BintMlis 

Civikecht B. 1. § 29. p. 275. 

• L. 5. § 13. L. 19. 20. oommod. (13. 6.) L. 41. locat. (19. 2.) L. 31. pr. da 
act emt. (19. 1.) L. 20. oommun. divid. (10. 3.). Wehrn § 2. Yoet ObflUB. 
L. 10. T. 3. 14. 

** For different theories see Noodt Comm. L. 13. T. 3. I^yser Sp. 1 '0. 
Westenberg de causs. obi. Diss. 7. e. 5. Wachendorff do cond. tritic. (in his 
trios Diss. Trai. 1730). Strauoh de eod. argum. lea. 1670. Weiake Itechta- 
lexOcon B. 2. p. 900. 

• L. 1. do cond. trit. (13. 3.) Comp. with L. 12.d0BOVat. (46. 2.). Thomodv 
ad Huber L. I'J. T. 3. § 1. Cocccii I. C. L. 13. T. 3. .lu. 1. Pufendorf T. 2. 
Obs. 41. Gluck Pond. 13. Bd. § 843. Guns ( )bli^;alioueurLeht 4H— o6. GO- 
SO. 85—88. Rnbo EfUir. der L. 2. 3. 4. Ho. de V. O. liurlin 1622. p. 22— 
82. 54—87. Savigny ByBteni B. 6. app. XIV. Nr. 33—80. 

' Cooedi 1. 0. 411. 11. 
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by way of remuneration or dapiages for the permitted or unper- 
mitted use of the fungible things of another; the payment being 
made in thing? of a like nature with those eigoyed and at some 
general rate fixed by law or agreement/ 

§ 170. 

If there were no special posttiye laws relating to interest the 
obligation to pay it would be necessarily referred to the same 
sources from which other obligations spring, and tlie rate of 
interest payable would be considcrid t'ntirely matter of agivenient^ 
But the Mosaical and the Canon laws j)roliiblt the taking of any 
interest,'' and even if we neglect both of tlu se and tuni to the 
Koman or German law, we shall find many special provisions 
which relate l)otli to the cases in and the rate at which interest is 
payable. These laws deserve a close examination. 

§ 171. 

The sources of an obligation to pay interest are as foUows :* 
I. All the usual sources of obligations ; consequently — 

1. Agreements (umra eonventionalet) ; but by the Roman law, 
an obligation to pay interest could not be effectually imposed by 
Ik pactum adjeettm, if the principal transaction was by its nature 
gratuitous.'^ 

2. Unpermitted Uansactioub («s«/ve j>M«t/t>ri<f) ; ' hence interest 
is payable — 

' L. 18. S 20. de aot e. (19. 1.) L. 3. §4- !«• 17* § 8. h. t. (22. 1.) L. 23. 
25. C. h. t. (4. S2.). SeeMpedaUy C. Salmaihis de modo aannr. Lngd. BaL 
1639. I. F. Ghnooviaa de asiuie oentedmis et fbenor. aneiar. ibid. 1671. O. 

Noodt de foenore et usur. (in opp. T. 1.). 

^ Tit. X. de QBoria (6. 19.). Compare I. U. Bochmer I. £. P. L. 5. Tit 19. 
I. D. Hidhadii de mente et ratioiie legie Hoe. 
1740. 

' Seo generally A. D. Weber Vers, iibcr das Civ. E. JNt. 3. Frits Ediat. 
Hft. 3. p. 23—33. Rudorfff^em. Civilrccht § 219. 

' L. 3. C. de usur. (4. 32.). Weber ioc. cit. § 4. Tlio exceptions ore found 
in L. 5. $ 1. L. 7. de mntioo foenore (22. 2.) L. 30. h. t. (22. 1.) L. 12. 28. 
C. h. t. (4. 32.) Nov. 130. c. 4. 5. Noodt L. 3. c. 2. 

* Againet this diYiaioa aee Unterholsner fiohnldverhiiltnimie B. 1. S 
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A. Except in transactions stricti jvais,"^ by every delaying debtor 

{umind mone) 

B. By eveiy one wbio wrongfoUy prerenta anotber from 
employing his own money ;° 

0. By eveiy one who, being entroBted with another person's 
money, neglects it 

. D. By every one who, not being anthorised so to do, nses the 
money o£ another person for his own benefit.^ 

8. Independently of the above sources, an obligation to pay 
interest arises by virtue of general law — 

• A. From pollicitations 

B. From testamentary dispositions ;• 

C. Where a person does not lend his money out for employment, 
but hiiuself employs it usefully for the benefit of another ;* 

D. AYhcre interest is obtuiiied by using anotlier's money, not 
in an unlawful way but still, under such circimistances that he 
•who obtains the interest has no right to apply it to bis own use." 

IX. Special legal provisions by which — 

1. Minors, in case of every deferred payment by their debtors,' 

" L. 22. de donat. (39. 5.). Noodt L. 3. c. 12. This as well as what is 
referred to in note k is now obsolete. Grass Collat. iur. R. Soot. 0. I. F. llom- 
bergk zu Yach de usur. in contract, strict, iur. sec. reo. imp. de A. 1600. § 139. 

Hub. im 

" L. 24. depos. (16. 3.) L. 32. $ 2. h. t (22. 1.). HartHnoh Met. Beobii- 

fragen. Leipz. 1810. Nr. 454. 

* Arg. L. 33. pr. od I.. Aquil. (9. 2.). Leyser Sfeo. 2M, m. 6. Boohholtx 
jurist. Abh. 169. 170. Note 1. 

: 9 L, 19. 1 4. d» neg. gest. (3. A.) L. 7. f 8. L. 19. L. 6S. $ 1. de tdnda. tutor. 

(26. 7.). 

•« L. 38. dc ncg. gest. (3. 5.) L. 28. in f. depos. (16. 3.) L. 10. § 3. mandat. 
(17. 1.) L. 1. § 1. h. t. (22. 1.) L. 7. S 10. 12. do admin, et per. tut. (26, 7.) 
L. 1. C. de usur. pup. (o. 56.). 
. ' L. 10. depoUio. (fiO. 12.). 

■ L. 3. § 6. dc ann. legat (83. 1.). 

• L. 2. L. 19. § 4. de ncg. gest. (3. 5.) L. 12. § 9. mandat. (17. 1.) L. 67. g 2. 
pro 8ocio (17. 2.) L. 3. § 1. 4. de oontrar. tut. act (27. 4.) compared with. 
L. 10. § 5. de in rem verso (15. 3.). 

• • L. 19. 1 4. de iMgot gert. (3. 6.) L. 10. $ 8. nundat. (17. 1.). 

" Aooordlng to Hadai Ldm y. d. mom 162. only in kfpMMi and boaae lldei 



uiyiii^ud by Google 



UlTJEIUflfr. 



tven though they be not chargeable with dehiy, ean daiia 

costomary interest; 7 

d. The FiBc IB empowered to demand 6 per cent, even in the 
aheenee of any contract, bnt la never bound to pay interest except 
when succeeding to some other person bound to pay it;* 

8. The buyer of a thing (not on credit) is, even though he be 
not chargeable with delay, bound to pay interest from the time 
the thing is delivered until its price is paid or duly deposited ;* 

4. Whenever interest has been for ten years paid on capital, 
the right to which is not disputed, that same iutcrebt is held, 
at least by many persons, to continue payjihlc 

5. No interest is liowever payable in respect of the witliheld 
produce of a tiling to be restored/ acrcsHio acrr<t!ito}iis non datur ; 
but an exception was made in favour of an heir in reqpect of 
produce derived before tlie litis coaUttatio, 

Interest in all the above mentioned cases, except in those 
diatinguished as L, 1, d, and 3, A, B, is called utura legaUa, 

§ 172. 

Sate of intaresi— The rate of interest may be fixed either by 
agreement or by legal enactment. 
Where interest is payable by law, interest at a rate not higher 

r L. 87. § 1. de leg. 2. (31.) L. 26. § 1. de fideio. lib. (40. 5.) L. 3. C. hi 
qiifl>. (Mnn. hi hit Twt non Mt neo. (2. 41.) L. 5, C. de Mt v. (4. 49.) 

Weber loc, ext. § 3. According to many there is an ezosptioii whtA the debtor 
is not aware of the debt, MuUer ad Leyser Obs. 439, 

• L. 17. §. 5. 6. L. 43. h. t. (22. 1.). But see P. G. L. W. Waldeck Ck»ntro- 
venen-Eateoheidiuigen. 1. Th. 143 — 164. 

• YfttiMuii. FMgm. f 2. L. IS. 1 20. de Mt e. V. (19. 1.) L. «. C. eod. (4. 49.) 
L. 18. § 1. h. t. (22. 1.) L. 2. C. eod. (4. 32.) compared with Struben 4. B. 
102. Bed. Fofendorf I. 3. Obs. 170. MiiUer ad Leyaer Obs. 437. Weber 

loc. cit. § 7. 

• EafedalzeUanoeUplaeedoiiL. 6. pr. § 1. h. t (22. l.) compared with L. 
7. C. eod. (4. 32.) L. 2S. C. do pact. (2. 3.), For the different opinions see 
Lcyscr Sp. 143. m. 7. 8. and Wemhcr lect. comm. L. 22. T. 1. § 9. Oesttrding 
altc und neue Inthiimer Xr. 1. Gliick Pand. 21. B. § 1130. W. MiiUer civ. 
Abh. Giess. 1833. Nr. 6. K. Keller in StU Jalirb. B. 3. Nr. 3. 

• L. 16. h. t (22. 1.) compared with L. 61. $ 1. de hered. pet (5. 3.) L. 18. 
de his que ut iadJgn. (94. 9.). Noodt L. 2. o. 12. 
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than what is allowed by law is termed legal {legakSf legitinue), 
and that which is higher is ille^' d dUtcitxe, imrdentcs). 

The rate of interest which in doubtful cases is fixed by usage, 
at Bome other way besides law and contract, is called customar}\ 

The rate of interest which is payable by contract may be fixed 
or not by the terms of the contmct; if it be not fixed the 
customary rate of interest is to be paid if it be fixed and the 
capital is to be repaid with interest at the stipulated rate on a 
day named, the same fixed rate of interest continnes payable, 
even after the day is passed, so long as the capital remains due.* 

§ 173. 

Ulagal Intflmt— The most important principle relating to 
interest is that certain rates of interest only can be made payable 
by agreement, and that the rate of interest payable otherwise than 
by agreement is also limited in amomit The most modem 
doctrines of the Roman law are : 

I. With respect to interest made payable by agreement : pertona 
iUmtres, and others of liiglier rank cannot stipulate for more than 
4 per cent., merfhaiits not more than H per cent., and other 
persons not more than 0 per cent. Interest at the rate of 12 per 
cent, {naiiticmn /(i'huh) is allowed only when i)ayable for insurance 
against the perils of the sea {ju'cunla tnijfct'dia) or of other 
dangerous places/ or where the debt consists of some fungible 
thing otlier than money." As a general rule then, 6 per cent, is 
the highest rate of uiterest which can be made payable by 
agreement even to the Fisc.*' 

II. With respect to interest payable by way of penalty or 
otherwise than as above, 6 per cent is the general limit:* bat a 
person who is in a position to demand interest by way of penalty 

• L. 34. de R. I. (50. 17.). Voet Comm. L. 22. T. 1. § 8. 

• Arg. L. 13. § ult. local. (19. 2.). Carpzov. P. 2. C. 30. def. 5. 

' L. 5. de Bant. feen. (22. 2.). Noodt L. 2. e. 7. Stryk U. M. P. L. 22. 
T. 2. § 2. see c specially M. H. Hudtwalker de foenore nautioo ROTumcrBM. 
Hamb. 1810. Weiske llcchtskxikon vol. 4. p. 318. 

• L. 23. L. 26. § 1. C. de usur. (4. 32.). Noodt L. 2. c 8. 
^ L. 8. C. de fiaei usur. (10. 8.). 

' L. 26. f 1. C. oit. 
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can require a liigher rate if he can show that 0 per rent, is 
inadequate under the circumstances of the case;'' if he fifdls to 
show this there is no law to prevent him from insisting upon 
the legfd rate of interest.' 

These general rules which are laid down in the Code are subject 
to certain exceptions.** There are special laws by which 1% per 
e^t. is payable — 

1. By him who does not obey a legal judgment within four 
months after its publication ; " 

"2. By him wlio refuses eonipi iisatioii lor that which is expeuded 
by auotlier u])<)n a tiling belon^ini: (<» both ;® 

By him who, not l)eing autliorised so to do by another, 
fraudulently and of liis own accord applies to his own use the 
money of that other.^ 

There are also some cases in which only 4 per cent is payable."* 

§ 171. 

By the laws of tlie German empii'e the only invaiiable rules are 
tliat the purchaser of a peq^etual annuity cannot demand more than 
5 per cent, for his capital/ and that in case of a loan remaining un- 
paid after the time fixed for its repayment 5 per cent, is also the rate 
of interest recoverable, unless it can be shown that that rate affords 

I.. 3. de in lit. iureiur. (12. 3.). Contra Malbkuc de eo quod interest. 
Tub. IbOl. § 8. 

* Stryk eanteL oontr. 8. 2. o. 1. $ 26. Contra LanterlMoh oolL L. 22. T. 1. 
S 24. Hofacker princ. iur. R. O. T. 3. ^ 1848. 

" Nov. 158. pr. Those therefore are wronf; who in oonscqxicnce of L. 2(5. C. 
cit. think with Voet L. 22. T. 1. § 2. that the special laws are repealed. 
I. Strauch de oentes. usur. len. 1G72. pog. ol. 52, 

■ L. 2. S. C. de unir. lei indie. (7. 64.). 

• L. 4. C. de aedific. privat. (8. 10.). 

p b. 7. § 4. b. .yj. de admin, tutor. (20. 7.) L. 38. do nigot. pest. (3. 5.). 
Strauch 1. c. A. D. \\ eber loc. cit. § G. Not« 1 1. Gluck Pand. 16. B. i 9o5. p. 294. 
22d. See contra Voct 1. c. § 2. I. 0. Bauer de nmtie aorti impatand. Td 
repetendis. lipe. 1760. (ep. T. 1. n. 26.). Pnohta Pand. f 226. Note aa. 

s L. 3. S 2. ad. Leg. Falc. (35. 2.) L. 12. pr. C. do hor. pot. (3. 31.) Nov. 2. 
0. 4. Nov. 22. c. 40. § 4. 7. Nov. 34. Ihichholtz jurist. Abh. Nr. 23. 

' R. Pol. 0. 1530. Tit. 26. § 8. R. Pol. 0. 1548. Tit. 17. § 8. R. Pol. O. 
1577. lit. 17. % 9. Tit 20. § 6. [The translator it not sum that a pcrpetoal 
annidtj is what the author neana.] 
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an inadequate compensation.' Tliis same rate of interest is made 
payable upon all debts contracted during tlie tliirty years war.* 

The above ride respecting annuities may he fairly extended by 
the arrjumentuvi ah absurdo to all cases in which intorest is stipn* 
lat^d to be paid, but if this extension be deemed unwarrantable the 
following additional rules require to be stated : 

1. Only in cases of purchases of annuities can 6 per cent be 
made payable by agreement ; in aU other cases the Canon law 
will apply, and consequently all interest must be deemed pro* 
hibited;" 

S. Only in cases of loan is the rate of interest fat deferred 
pajment 5 per cent ; all other transactions and breaches of duty 
for which interest might be payable £gJ1 within the absohite 

prohibition contained in the Canon law. 

If, on the otlier liand it be held, in accordance with practice, tliat 
the law above referred to fixes per cent, as the general rate of 
interest, whether payable by viilue of an agreement or othenvise," 
then that law must be deemed to apply to those cases in which, by 
the Boman law 12 or R per cent may be agreed to be paid, 
as also to those in which 12 per cent is payable without any 
agreement, but not to cases of nawttevm /omiu, for they are not 
purely cases of interest and do not come within the prohibition.' 

• Dep. Abteh. v. 1600. § 139. 

* J. R. A. V. 165-1. § 174. 

■ In the confusion which exists with respect to thi.s, it lias been forgotten 
thftt a law totally repealed does not come u^jaiu into operation because some 
portion of it is ve-eaMted, tee Savigny Syttem B. 1. $ 4S. Note o. J. O. t. 
Meiem Gwl. v. dear Bcchtmass. d. 6ten Zinstblr. Ilannov. 1732. and his 
Antwort auf die sogenannte Kesultat. d. Meierschen Gedanken 1734. Hufeland 
Beitriigo 1. Hft. Nr. 2. Hugo Civ. Mag. 2. B. Nr. 7. Danz llandb. d. D. 
priv. E. 2. B. § 204—206. Refatation der Meierschen Gedanken. Frkf. &. 
Leips. 1734. Gentluhflr Haadbadi d. D. BeicihifM. 10. B. 119. Wdmr 
(lberdi6naty0il>.$66.Nr.S. Frits BrllUit Hit 8. p. 46— 68. 

' l)an7 loc. n'f. 205. 

' See contra Loyser 8p. 244. m. 7. Wemher P. 6. Obs. 316. Schweppe E. 
Friv. R. 1. B. § 197. and in support of the text see Lauterbaoh GdUeg. L. 28, 
T. 1. f 28. HoUfeld baiapr, finr. $ 1835. Hommd iliapaod. Oba. 718. 
Miiller ad Leyser Obs. 438. and to some ( xtcnt Stryk IT. M. P. L. 22. T. 1. 1 
14. lA. But sea Ihibaat dvilist Abh. p. 122--124. 
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It is held by some that more than 6 per cent, may be promised 
to be paid in any transaction which is undertaken from mere 
liberality/ 

§ 176. 

In Germany many contracts Teiy similar in their nature to 
interest contracts have become common; such are, for example, 
contracts relating to insurance and li£B annuities ; as» however, 
such transactions are governed by laws purely German and are 
wholly independent of any principle of Roman law, this is not the 
place to treat of them. 

§ 176. 

Interest limited by CapitaL— A second ven' impoi-tant rule is, 
that ftccunmlated interest exceeding in iiniDunt the cnj>ital on 
which it is payable [ultra alterum taniinn) cannot be demaiuled.'* 
The later laws which extend tliis rule to interest already paid are 
unglossed and do not extend to Germany.'' The above rule, more* 
over, it is thought, does not apply — 

1. To a debt owing to a town ; <^ 

S. To a case in which the debtor de£Brs payment, and the 
creditor can show that repayment of the capital with an amount 
of interest equal to it does not aflbrd sufficient compensation ;d 
but this o|iiinion seems unwarranted. 

It is clearly erroneous to hold with some persons* that the 
rule now alluded to has ceased to be applicable at all ; such a 

■ Wemher lect. comm. L. 22. T. 1. § 8. Mullcr 1, c. Obs. 411. 

• L. 26. § 1. de cond. indeb. (12. 6.) L. 9. pr. h. t. (22. 1.) L. 4. § 1. dc naut. 
foen. (22. 2.) L. 10. C. de xisur. (4. .32.). Generally I. P. de Ludewig db 
different, iur. li. et G. m usuris, praeaert nhn alt. tant Hll. 1740. I. O. 
LuBgMtorf voa den moiii vltta alter, tant. Manhmn. 1778. W. SelL Jahrb. 
B. 1. Xr. 2. 

•> L. 29. 30. 0. deusur. (4. 32.) Nov. 121. 138. Pufendorf T. 1. Obs. 14. §4. 
That the prohibition has now entirely ceased ia the opinion ot (iluck Pand. 21. B. 
106. 107. ; but the Canon law andBonnaa Uw do not Asttu at to the jffoMiMm 
of nanry. Boo Toot Comm. L. 22. T. 1. ^ 19. 

' There is no aathfltify ftr thia ; but the nngloewd Kov. 100 ia nanally tfana 
naderutood. 

• liuller 1. 0. Obs. 445. But see Vangerow Leitfaden § 571. Anm. 4. 

• Seo Holler L 0.01m. 443. aniaaagraeiiig with hun on otborgroasda, Olilok 
Faad. 21. B. 107— 11«. 
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doctrme is neither founded upon the pretended peculiarity of the 
Gennan constitution, nor upon the ancient usage of the imperial 
courts. It is also erroneous to hold witli others,^ that interest 
must still be payable after it has equalled the amount of the 
principal if the interest is due by virtue of a judgment ; f or if the 
debtor is guilty of fraudulent deky ;^ or if with his creditor's money 
he has bought something yielding profit;* or if he has to pay a 
yearly annuity by way of interest;^ or if the contraiy were agreed. 
It is not, however, denied that the principal may be more than 
doubled by the interest being paid and then re-lent as new capital 
but this is no exception to the rule in question. 

§ 177. 

Compound iatewit.— The last important nile is tliat compound 
interest (atiatoeismus) is illegal. The prohibition extends as well 
to agreements that unpaid interest shall be added to the original 
capital {anatoeismw e<mjunetus\ as to agreemmts that such 
interest shall be left in the hands of the debtor as an entirely new 
capital (anatoeimu$ sepamtui). The present rule has no excep- 
tion it applies even where by novation one creditor or debtor 
takes the place of another ;** but it does not apply to cases in 
which in point of fact interest is not made payable on interest as ; 

1. 'Where, without any intention of fraudulotftly evading ihe 

' laagidotf |pe. ttp. 1. Struben 1. B. 123. Bed. Pafiandorf T. 1. Obs. 14. 

Wernher P. 8. Obs. 300. Mevius P. 7. Dec. 2. 3. 4. 

' For this docs not atlVot the nature of the Obieoti litis. L. ult. C. deunir. 
rei iudicatae (7. 64.). Lauterbach 1. o. $ 27. 

^ For untxy laws ought ev«n to prevent tlie ndn of bad oitisens. 

* We have only to aak whellier a penon who enjoys suoh profit ia on that 
account to be under a liability limited only by the demand made against him. 

** The ordinary reason given that here the capital is iRodeemable is jiiridioally 
speaking luisatisfactory. 

* Helllbld inrispr. for. $ 1134. 

" L. 23. C. dc usur. (4. 32.) L. 3. pr. C. de usar. rei iud. (7. 54.) Meditat. 
iiher vcrsch. H. M. 2. B. Nr. 63. Struben 6. B. 64. Bed. Berlich T. 2. Dec. 
268. g'ivcs a number of exceptions on equitable pounds. But sec II. do 
Cooceii de uuatocismo. Sect. 5. (Exerc. T. 1. n. 87.). Franzke resol. L. 1. o. 10. 

* L. 26. a h. t. (4. 32.). Ooooeii L o. 8. 2. 8 2. H. Cramer Obs. iw. nn. 
T. 4. Obi. 1239. SeeeonfraWemherP. 6. Obe.16. 
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Jaw, mterest is in fact paid and then ra-lent for by payment the 
character of interest is lost : 

2. When one person has to pay interest on the debt of 
another :P 

8. In cases of such annuities as do not in fitct partake of the 
nature of a per centage ;*i but it is otherwise where a person relies 
on the peconiai-y interest he can show himself to have in the matter 
in question/ 

Bflbct of usury.— Usury being considered as forbidden by the 
Deity no one can renoimce even by oath the protection tlirown 
upon liim b\- the laws which prohibit the taking of higli rates of 
interest : *■ and all transactions serving as a dotik to usury are 
void.' Frepa}nnent of interest is, unless made for usurious 
purposes, considered legal," and only prevents the creditor from 
calling in his principal nntil the time for which such interest is 
payable has elapsed.* 

If illegal interest has been paid, then ; 

1. If the debtor still has the principal and he has, whether 
knowin^y or not, paid too high a per centage, the principal itself 
is by the pa}inent of the excess ipso jure diminished ;7 

S. If by mistake more interest than is due is paid either at or 
after repayment of the principal, tlie excess can be recovered as 

* Coeeeii L e. $ 3. 4. 

L. 7. § 12. L. 9. § 1. d. de admin, tutor. (26. 7.). Meviua P. 6. Dec. 328. P. 8. 
Dec. 249. Struben 5. B. 50. Bed. Hee an onomalooa case in Thib. Syst.$ 806. 

* Iksrhoh 1. c. n. 29. and some others except annuitica entirely. 

' H. de Cooedi Din. oit Sect 4. $ ff. see eotUra BolidiP. 8. ConeL 38. n. 33. 

* oap. 6. X. de iurciiir. (2. 24.) cap. 13. X. de uar. (5. 19.). R. Pol. 0. 
1577. Tit. 17. § 8. Cocotii 1. c S. 1. § 20. 

' K. Pol. 0. V. 1577. Tit. 17. § H. Leyser Sp. 247. C. F. Walili de iisurar. 
pravitatc 8ub palhat. tnuiHuct. Itn. 1773. Madibu MiscellcD 1. >Sch. ISr. 14. lo. 

- Pufendorf T. 3. Obe. 68. MiiUer ad Leyser Oba. 486. Q, J. F. Meiiter 
pract. Beraerk. 1. B. Kr. 2. Oliick Pand. 21. 70—74. 

* L. 57. pr. do pact. (2. 14.) L. 2. § G. de dol. mal. et met. except. (44. 4.) 

' L. 26. § 1. C. de usur. (4. 32.). A. B. Weber do usur. indeb. solut. (now 
in his Yers. 1. B. Nr. 4) $ 23. Oottachalk dis. For. T. 3. nr. 32. Other modes 
at redconiiig are mpported by Leyier fi^. 240. m. 10. HttDer L e. 01m. 440. 
K. R6der Abhandl. Giaia. 1833. p. 84. 

V 
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money paid tliough not due.' From the general principles already 
adverted to (§ 79), it migbt be shown that the capital is i])»o jure 
reduced by an intentional illegal payment of interest, and tliat 
any excess advisediy paid contrary to law after the return of the 
principal can be recoTered back bat there are also special laws 
to this eflfect.^ 

The doctrines relating to the penalties incuned by breaches of 
the usury laws belong to Criminal Law. 

S 179. 

Hods of paymoit— Unless there be some stipulation to the 
contrary expressed or implied, interest is payable in kind, the 

same as the capital.* As interest is only an accessory no action 
lies for it if tlie action for tlie principal be extinguished, unless 
the duty to pay interest 1ms some independent foundation, which 
is now considered to be the case if there be any contract for its 
payment.*^ 

§ 180. 

Cessation of interest^The obligation to pay interest ceases; 
1. Upon payment, or that which is equivalent to payment, of 

the principal ;* 

8. When the accumulated interest is equal in amount to the 
principal;' 

8. By the so-called purgaHo mora (§ 98), when the interest is 
payable on account of delay; 
4. By a release express or implied.! The last occurs when for 

* L. ae. pr. 1 2. d« oondiet hideb. (12. 6.). 

* For usury is pvoliibited with a view to benefit debtors. 

L. 18, €. de usnr. (4. 32.) cap. 6. X. de iuroiur. (2. 24.) cap. 13. X. de nsnr. 
(6. 19.) OottMhalk disc. for. T. 3. nr. 32. Thibaut Vers. 2. B. 6. Abh. 
Nr. m. 

* Leyser Sp. 943. m. S. oompaMd with Mttlkr Obi. 483. 

L. 26. pr. C. h. t (4. 32.). Mevius P. 3. Bee. 420. Struben 1. B. 63. 
Ik»d. Quistorp Boitr. n. 58. Noodt L. S. 0. 14. Arohiy. f&r oiviliflt. Praxis l.B. 
Nr. 17. txe ante § 156. 

* L. 7. h. t. (22. 1.) L. 10. C. h. t. (4. 32.). 
' See ante $ 176. Note a. 

* L. 17. S 1. da usnr. (22. 1.). 
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several years (but for how many is nowhere stated) the debtor has 
paid less than the stipulated anunmt of interest, for then he need 
only in future pay as much as he has been accustomed to pay.i* 
If a debtor is unable to pay interest in consequence of being 
airested, the creditor suffers if he has himself unlawfully occasioned 
the arrest, but otherwise the debtor is not excused unless upon 
the grounds explained in § 96 when treating of delay.* 

V. INTBRUBUBIUIL 

§181. 

"DXECOXaLt—Tntfrimirium,^ or ronnnoduni repriexcntationis,^ is 
dilierent from interest. AMieu a debtor pay« with the assent of 
Ills creditor a debt before it is due and that debt bears no interest, 
the debtor may require to be allowed something by way of 
discount for the advantage thus accruing to tlie ( rtditor. This 
allowance for early payment (re}>r<r«en<atio) is ienaedlnteru^urivm. 
The amount of allowance upon which the debtor can insist is 
muoh disputed. According to Pinkard ™ and Carpzov," the 
allowance is the customary rate of interest from the day of 
payment up to the day originally fixed for payment According 
to Hofinann** the allowance is the difference between the whole 
amount which the debtor would have paid on the day named, and 

^ L. 13. pr. L 0. L. 5. 8. C. eod. (4. 32.}. Gluok Comiii. 21. B. p. 06—60. 
HutiteiA pnkfc. Baehtifriigea. Ldps. 1640. Nr. 406. See etmira Kriti Abk 

fiber Matcrien des Civilreo)it8. Leipz. 1824. Nr. 3. 

' For the different ideas ace Strubon 4. B. 102. lied. PufendorfT. 3. Obs. 
170. Voet L. 22. T. 1. § 19. MiiUer ad Leyaer Obs. 437. A. D. Weber 
Yemu^e III. $ 7. Bmrnaim ad L. 13. de imzis. lips. 1627. Oester- 
ding alte u. neue Irrthumer. 2. B. Nr. 14. Untesliolllier Veijihzilllgaleliia 
$ 266 -337. Schwcppo R. Priv. R. 1. B. § 194. 

^ L. r>G. pr. ud h f^. FiOc. (35. 2.) L. 9. $ 8 de peoulio (Id. 1.) Fritz £rlaat. 
Heft. 3. p. 128—138. 

> L. 1. { 10. ad leg. Fak. (35. 2.) L. 1. § 2. 12. L. 2. S 1. de dote pfaeL 
(39. 4.) L. 24. § 2. sol. matr. (24. 3.). 

" r. H. Horn de interusurio S 13. 

- Carpzov P. 3. Dec. 275. 

* O. A. Hoffinann app. prud, oeoon. P. 1. p* 883. Ton ziclitigcr Beredhn. 
dee Inteninizii. Lrips. 1735. J. H. W. ftiiddioff de oonmuido r^raaaeaita- 
tioiila Saadiae. Yangerow Leitbdea B. 3. § 567. 

u 2 
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tliat sum which, witli simple inU'iest for tlie intervening time, 
equals tliat amount (hitcrusurium shnjdex). But neither of tliese 
principles of reckoning can he a(lo})te(l. Tlie only principle 
which is connect, at least theoretically and in general,? is tliat 
stated by Leibnitz,'' according to whom the debtor is entitled to 
deduct the difference between the whole amount wliich he would 
have paid on the day named, and that sum which, with eompomd 
interest for the intervening tune, equals that amount. There is 
here evidently no infringement of the law which prohibits the 
taking of compound interest Q 177)/ Some persons consider 
that both Hofinann's and Leibnitz* principles are coirect, each 
according to circumstances.* 

» L. 8. § 2. L. Sa. $ 3. ad L. Falc (86. 9.) eontaln refined diifthMtiMii fbr 

two cases. From one of them a nilc wliich favours ITofraann'a view may he 
historically deduced. Schrader mil. Abh. 2. Abtlil. 147 — UK). FH>ufiert Kriirt. 
cinz. Lchren Abth. 1. Nr. 19. F. Zachoria ubcr die richtige Bcrechuungsart 
det IntenuiuiL OidUbv, 1831. faas, by Bome oonfiued ideai r^;arding Antibh' 
ei»mm»f oome in eflbot to the Maae eomehMiap. 

1 0. O. Ix>ibiiitz mcdit lurid, math, de intefnimiO} in AoL emd. lUL 1683^ 
p, 425. Weiske Rochtalcxikon B. 6. 636. 

' A. 0. iuMetaer progr. pro iuatit. oalcali iuterusur. Leibnit. Lipe. 1747. 
Deatwbea Mnaeiim 1783. 9. 10. St. BamttuA Bhapi. Obi. 8M» B. A. Lieben 
Qedanken uber d. FA. ▼. Leibniti tmd Balamtafn vmohiedene oalouloa 
intanuurii. Dresd. 1788. C. Zimmenuum ikber AniititflimiiT* md Intomaa- 
lium. Frkf. 1797. Nr. 48—133. 

* I. M. .Scliu( idt Spec. oriUim. ad mater, dc usuris, ontiohresi, intcrusurio et 
redit aan. applioal HefUp. 1784. 
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CHAPTER IV. 

OF THE FOUMDATION Of BIGHTS AND DUTIES. 



DtftaiON L OP THEIR CERATIOH AND MXTiNOTION OTHBRWI8E 

THAN BY PXXSOMIPTJON 

1— THBIR CBSATtOB, 

L Mediate and Immediate righti and datiei. 

§m. 

BiOHTS and obligations can only arise by virtue of something 
external to tbe law.* As a general rule they do not arise in the 
absence of an exercise of will in some transaction, bilateral or 
unilateral, legal or illegal ; but a right or a duty may be annexed 
by law to some other kind of event." If the foundation of a right 
or a duty be some event which cannot be expressed by any special 
technical word, the right or duty is said to be immediat^\ or simply 
ex lctj(\ all otla-r rights and duties lu ing tonucd incdiatc.'^ This 
division is, however, hecoming less and less i>iecise,> as is also 
the corresponding division, founded upon it, of actions into 
dathue and nat'iice/ In this i)ortion of the work the general 
doctrines only which relate to expressions of will can be properly 
investigated." 

' I. 0. Westonberg dc caussis obliprat. (op. T, 2. n. 3.). 

* See for example Tit. I. du ublig. (^uue i^uos. ex. coutr. (3. 27.) Tit. 1. de 
obL quae qoas. ex ddiot. (4. 5.). 

» L. 1. pr. L. 52. pr. § 5. do 0. et. A. (44. 7.). Thibaut Vers. 1. B. Nr. 
12. & 2. B. p. '>'>. 20. Unterholzncr SchuldverhiiltuisHo H. 1. S 12. 

r Meuier jur. Abh. u. Beob. 1. b. Kr. 1. Wubur iiber nat. V, § 
90-32. 

* I. A. FnM&iiiaiiii ooUatio aot. dativuiun oam nativis. Tab. 1083. 

* Some of these doctrines mure pru^arly iK'long to the genml friuoipUM 
rcspecdng oontncta i aee the SytUm § (MM— 4iH. 
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8. Legal traniaotumi. 

§ 183. 

Formal, informaL— Expressions of ynU from which legal rela- 
tions arise, iire termed legal events or transactions.^ If they 
are required by law to be in u particular fonn, they are said to be 
formal (legis actio in the old civil process, and generaUy actus 
legUimu$)S In certain formal truunctions agency was not by the 
Roman law allowed, nor could any condition or limitation of time 
be annexed to them.** To such is the eitpreadum actrn legUmi mort 
particularly confined. In some of these transactions (as in 
successions by heirs) agency was not allowed, simply beoaose the 
name of tihe principsl himself had to be inserted in the formuk* 
and the peremptory exclusion of conditions and limitations of 
time also arose from the pertinacity with which old forms were 
adhered to. Nevertheless, in other cases (as in the appointment 
of Guardians) these doctrines are reasonably explicable from the 
very nature of tlie transaction.^ 

§184. 

In every transaction it is necessary to distinguish between its 
essential, usual and unusual constituent parts {esseniialM, ntUuraUa, 
aeeidentalia). The want of the first renders the transaction void. 
Both the latter may be absent; but the absence of the usual or 
presence of unusual parts will never be presumed.^ A complete ex- 
pression of will is an essential constituent part of every transaction.* 

T» "^JJ'T "^'^ ddbiti<ms, lee v. BooUiolti joriat AUu Nr. 0. Behilliiig 

Dared "k^*" ^* I""- ^- (^"- 1" ) ^o™" 

P rea with L. 77. eod. L. 21. C. de hacTtt. (1. o.). Dirksen Boitrage Nr. 4. 
upont m oommentarium IT. OaU. Lngd. Bat 1822. 

• Com '^-^ Vatican. Frafftn. § 329. 

4. CuW C. ad L. 77. do It. I. (op. T. U.). Alciat porerg. L. 3. 

J- G RouT*^^ ^* °' ^ Uc'ineccu histor. iur. L. 1. § 48. 

octionih **'*^*** n48. (opoM. T. 1. a. 14.). Hdpflier da 

' L 27 8 ^-i^i^ ttfUbus lo>;iiimi8 (appx. to his commentary). 
^ C. (l2.\ vL -JJ**^*- ^ ^-^ ^ ^ 'l^''^^*- ^- i^^- 3- de 

' L- 2.5 qui t ^•)- Averaniiint. L. 4. c. 12. n. 12—28. 

circa aotu- iT* ^ I" »• ^ eod. (6. 22.). H. de Coooeii de 

^ "aperteoto.. Frkf.«dV. law. Viami qu. bbL L. 2. e. 17. 
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$185. 

The existence of any transaction as a matter of fact requires 

proof, and if the transat'tion consists of several otliei-s, each one 
must he Hoparately proved.'' If tlie essential j>ails of a transac- 
tion he satisfactorily i)roved and estabHslied generally, the 
ohservauce of thu requisite legal foiius will be presumed/ 

§186. 

Every transaction must, in cases of doubt, be in its proper legal 
form, otherwise it will be invalid.'' The invalidity, however, of 
one transaction does nr)t extend to others in which the requisite 
legal forms are duly observed,^ unless the latter are only 
aoeeasoiy transactions depending on the essential parts of the 
first» or unless the existence of the first be absolutely necessaiy to 
that of the others; for in neither of these cases do the doctrines of 
conversion ($ 80) apply*"* On grounds of manifsst equity a judge 
may dispense with the exact observance of legal forms in all those 
cases in which such forms are not imposed for the express pur- 
poses of protection (as is the case in testaments, &c.)° The 
invalidity of a transaction continues ^ until some new event renders 
the transaction valid.P 

§187. 

Of preient aisent— There are four kinds of will in a judicial 
sense, viz. : 

^ L. 18. S nit. de public, in rem act. (6. 2.). B. Ctantilis do solcnnitat. 
quatcn. in quoquo act. int€>n-enir. deb. vel intoreoao pneeum. Kor* 1617. 
Menoch de praesumt. L. HI. pr. 132. 

' Compare ( 8. L de lUeiiuaor. (3. 20.) L. 80. d« T. O. (46. 1.) L. 14. 0. de 
ootttr. stipolat (8. 88.) L. 28. pr. da adopt (1. 7.). Weber v. der Bvweii* 
fiihnmg VI. n. 30. 31. 

" Antt' § 79. fiO. 

' L. 29. de ufiur. (22. 1.) L. 34. pr. L. 36. § ult. C. de donat. (8. M.) L. 
8. 6. 7. 8. C. de inoffle. don. (3. 29.}. 

- L. 27. fam. here. (10. 2.) L. 7. f 1. de leeept acbitr. (4. 8.) L. 1. C. de 
posth. hcred. inst. 29.). 

" L. Ib3. de K. I. (00. 17.). Compare MuUer ad Leyser Obs. 5. 

* f 1. 3. 1, de inatiL stip. (3. 19.) L. 83. § 6. de Y. 0. (45. 1.). Avenui. 
interpr. L. 4. o. 22. 

' L. 1. pr. de xeg. Ciitni. (84. 7.) L. 42. de ueuip. (41. 3*) L. 4. { 33. de deli 
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1 . Expiesh, when evidenced by word of mouth, by writmg,"i or 

by gesture ; *■ 

2. Tacit, wlien t'\ndenred otherwise ; " 

3. Presununl, when the existence of the will is not proved but 
is i)r()bablo on geiieml gi-ounds ; * 

1. Fictitious {conncnxitii Jtctux), when the will being neither 
proved nor presumable," is nevertheless treated as existing.^ 

§ 188. 

No general rule can be given for the purpose of ascertauiing the 
ezistenee of a tacit will,' but each case must depend upon its own 
particular ciioumstancea. It can only be stated generally that no 
certain determination of will can be inferred from an ambiguous 
transaction,* and that if only one construction can be put upon it, 
the person whose will is in question, can avoid the consequences 
which would attach to his assent (but of course not a liability 
attaching on other grounds) by protesting that he does not in fiict 
mean that which prima facie might be supposed.* 

5 189. 

Presumed consent being imcertain, cannot, as a ^neral rule, 
give rise to any juridical relation unless there be some special law 



exc. (44. 4.) L. 4. 27. 65. $ 1. de Kitu (23. 2.) pr. 1, de nupU (1. 10.). bavigny 
System B. 4. $ 203. 
• « L.S8. do0.etA.(44. 7.). 
' L. 52. $ 10. ood. L. 17. de nant. (46. 2.) L. 21. pr. de lagat 3. (32.) L. 

1. § 3. de adaign, lib. (.3H. 4.). 

• E. T. Uoyne de voluntatis tooite pateiaotae et praesumtae vi. Dresdac lb4U. 
Savigny Systedk B. 3. $ 181. 132. 

• Schilling Instit. B. 2. § 86. 

■ L. 4. pr. L. 7. pr. in quib. cans. pign. tac. (20. 2.). 

' L. 6. ood. L. 21. C. de proourat. (2. 13.). Weber uber diemt. Verb. S 24. 
Savi^ny System B. 3. § 133. 

' L. 8. § 1. de piwmr. (8. 3.) L. 16. de SCto Maoed. (14. 6.) L. 2. (alt nliit. 
mntrim. (21. 3.) L. 2. pr. ad municip. (50. 1.) L. 1. C. de filiisfam. (10. 60.). 
^oodt de pad. cap. 2. (Op. T. 1.) J. Q. fi. H&rUn V. d. fttillaehweigenden 
MttwilHgung. Tubing. 1814. 

• L. 2. 8 I. L. 8. 4. 67. pr. de put. (2. H.). Struben 1. B. 107. Bed. 
' UiiUer ad Loyaer OU. 578. 
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to that effect. But it is an iiii])()ilant, though not n universal,'' 
rule, that consent may V)e presumed wlien one person conduets the 
affairs of juiotlier who dots not dissent, and wlien a person 
knowingly allows that to liajjpen whit h it is his duty to prevent ; *^ 
but, of course, tlie person whose will is thus presumed must be 
capable of attending to his own afiairs.'^ 

§ 190. 

Bttihaliiliaii.— A transaction invalid at first may become valid 
by the subsequent approval {ra^kahUio) (§ 80) of bim who is or 
becomes capable of rati^ong it* By a valid ratihabition an 
invalid transaction is as a rule' so strengthened that it is to be 
deemed valid from the very first;' but the nature itself of a 
transaction unilateral at its commencement is not dianged» even 
although the approving party may be as unable to contest the 
validity of that which he has ratified as if he had originally 
consented to il^ Confirmation by the supreme power of a state 
may be regarded as a sort of ratihabition, but does not, in coses 
uf doubt, alter tlie nature of the confiniicd transaction.' 

^ L. 142. de R. I. (50. 17.) oap. 43. de R. I. in 6. (5. 12.). H. de Coooeii do 
nlentio (Ex. T. 1. n. 43.). H. BiokMOlM.0. Cniner d» taoente oonaftitiante 
(Op. T. 2.). Ol&ok Reohtd: S. B. Nr. 27. Odti Beitr. 2. B. 4. St. 

Nr. 26. 

« L. 6. C. ad set. Vellci. (4. 29.) L. «. § 2. L. 18. mandati (17. 1.) L. 7. § 1. 
L. 12. pr. de eponsal. (23. 1.) L. 12. de evict. (21. 2.} L. 38. g 1. de donat int. 
y. et TJ. (24. 1.) L. 60. de R. L (00. 17.). See too Savigny Sjrrtem B. 8.$132. 

* L. no. § 2. de R. I. (oO. 17.) L. 3. § 2. de tribut. (14. 4.). 

• But nut for example when the period for the tranBaetion ia expired, L. 24. 
pr. ratam rem hub. (46. 8.). 

' For ezoeptioiie aee L. 4. § 6. de offic. ao. (1. 16.) L. 65. $ 1. de B. N. (2a. 
2.). which can be weU explahiedby ihenatiueof the^jwW^^ MOhlea- 
bruch Pand. B. 1. § 100. 

' L. 7. C. ad set. Mac. (4. 28.) L. 25. C. do donat. int. V. et U. (6. 16.). 
See contra Huf«laud Geiat d. R. R. 1. B. 190^-227. Olftok Pand. 17. B. S 
1026. Frit! Erifttttemngen 1. Eft. 209—206. 

' L. 9. de neg. gest. (3. 5.) L. 20. § 1. mandat. (17. 1.) L. 60. dc R. I. (50. 
17.) L. 3. C. de 11. V. (3. 3-J.) L. 20. V. tarn. here. (3. .30.) L. 3. ('. de coutr. 
iitip. (8. 38.). But see C. T. Welckcr ad L. U. de ucgot. gest. Giess. 1813. 

^ L. 1. $ 2. de reb. oor. (27. 9.) cap. 1. 3. 4. X. de oonflna. (2. 30.). Hevius 
P. 1. Dee. 6. P. 7. Dec. 232. Arah. f. civ. Prax. 4. B. Nr. 17. 
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n.-£XTIlfCTIOH OF BI0HT8 IID BUTISa 

§ 101. 

Riglits ftiid duties consideitMl with reference to their (hiration 
are governed by the fundamentid rule tliat they eontiime to exist 
until some spceial circumstance arises whieli ciiuses them to cease, 
and that tliey then cease 80 far only as is rendered necessan- by 
such circumstance. As moreover ri^ts may be exercised in more 
ways than one, actively or paaaiYely, anotlier fundamental rule is 
that a person who by agreement Or law has lost only his liberty 
to sue is not thereby deprived of the other modes of exercising 
or enforcing his right^ But it ia specially declared that when a 
law, framed only for the benefit of debtors, deprives the creditor 
of his power of suing his debtor,^ or gives to the debtor a defence 
to an action bronght by his creditor, the whole of the latter's 
riglit is extinguished*" These roles were not however logically 
oanied out to their full extent by the Bomans.** 

i 192. 

According as the destruction of a right is entire or partial is 
its correlative duty utterly gone or only limited (nvUa, reprobata 
or restrieta}- A duty which is so utterly gone as to be deemed in 
strictness of law not to exist at all is tamed ^pto jure nuUa ; a 
duty which is only destroyed in so far as the person obliged ean 
shield himself from a strictly legal claim by an equitable plea 
(ope excepHonia) is termed ineffieax.^ 

^ "We1)cr iilKT (Ho natiirlicho Vcrbindliclikr it. § 91. 92. 

' L. 40. niandati (17. 1.) L. ult. C. do neg. gest. (2. 19.). 

■* L. 26. § 3. 7. L. 40. pr. L. 43. L. 54. L. 56. do ooadiot. indeb. (12. 6.) 
L. 9.$ 4. ad SCkHaoed. (14. 6.)L. 112. de B. L (M. 17.) L. 9. 0. adL. Fabtd. 
((). 50.). Compared with L. 7. § 4. de pact. (2. 14.). But soo Fnuicko civ-ilist. 
Aliluiiidl. Outt. IS'JO. p. G5 — 78. In cases of doubt the defence is deemed to bo 
allowed for the benutit of the debtor. K. Biiohel civilreohtl. Erurt. Marb. 1832. 
1. Hft. 2A. See eoHlra Oayet im Arohiv f. oiriL Praz. 11. B. 78. Compara 
Kierulff Theoric B. 1. is.j. 1S<;. Not. 

• I.. 5. L. 9. L. 33. de coud. indcb. (12. G.) L. 49. § 1. de fidehis.sor. ( IG. 1.). 
(iluck I'and. 13. B. § 828. Voet Comm. L. 12. T. 6. § 4. 17. L. do riurdttui 
de obi. dvilis in natoralem tranaita. Lips. 1843. { 8. 9. 

• Ante § 8. L. 13. de iun dot (23. 8.). Savi^ Syitom B. 4. f 802. 
Sinteus Civilraeht B. 1. S 24. 
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§ 198. 

Caiues of deitmction.— Ri«ilits mul duties which have once really 

arisen continue to t-xist, and even new circumstances undt r which 

tliey could not have arisen do not destroy them unless such 

circumstances render their enforcement impossible.P According 

iJjj'dtuf^ ^ general principles^^ legal relation {licchtsverhaiXm»^^ only 

destroyed by performance or its equiTalent,^ or by new oirciun* 

stances which are inconaistent with its continuance/ 
• 

UL-PBBiSaVAnOH OF SIGHTS AHB fiUUSS. 

§ 194. 

If a person is apprehensive of losing a right by any event it 
may be advisable and necessary for him to protect himself either 
by protesting agpunst a prejudicial interpretation of the event or 
by reserving his right.* If the event has by law certain neoessaiy 
results they will ensue notwithstanding protestation ;* but if they 
flow from a conclusion drawn from the meaning of the transaction 
protestation will be effectual Even in this case, however, no 
person can by protesting save himself from the consequences of 
his own free illegal act* 

DlYMSIim IL OP THE CREA TION A XD EXTTSCTION OP XIOETS 
AND DUTIES BY FRESCJUFTJON. 

i-^snEA£ vonoH OF FBncakimov. 

A rifjht, by virtue of its very nature, niiiy be exercised or not 
without giviug rise to any duty whether active or passive ; but to 

M 2. 1, de iinitil. stip. (3. 19.) L. 140. f 3. do Y. 0. (45. 1.) L. 85. i 1. de 

R. I. (oo. 17.)- Averanii int. L. 4. o. 24. 

' Thib. Syst. § 577. 

' L. 35. dc II. I. (50. 17.). Sintenis Civih««ht B. 1. § 26. 

* L. 34. de neg. gcst (3. 6.) L. 14. § 7. d« rdigios. (11. ?.)• I. Sbnah 
de ptoteatatioii. Ua. 166S. S. Stryk de inre rescrvationum. Frkf. 1080. 
I. B, Wcruher df rcscr> a(o. Vit. 1726. Sintiiiis Tiviln cht B. 1. § 18. Note 26. 

' L. li. dc publ. in rem act. ((i. 2.). ('. Thomasius dc protostatione ius 
protebtautis uuu conaervaatc. llal. 1GU9. Idem de prot«statioao iacto oou- 
titzia. HaL 1609. Waldedk ControverienenfawhftH imgen 1. TU. 155~-171. 

* L. 31. pr. de aoqidr. vel om. beted. (SO. 3.). llillbr ad L^ier 01m. 578. 



L iyiii^cd by Google 



178 



PRB80RIFTI0N. 



this there may nevertheless be exceptions founded on legal 
grounds. 

If a right ccftses to ho cxercisiihle nieroly hecmisc the 
encronchments of otht rs have not been wilhHtooil, or because such 
right has not been exercised within a certain time, the right is 
said to be lost by prescription prascriptio ' (the word being here 
used in its widest sense).}' 

Prescription is in general the direct consequence of some law 
{prcescriptio senm ttricto v. legaUt), bat it may be founded upon 
a judicial decision, a will, or an agreement {prteterip^ judieialu, 
tuUmentaria, eonvenHoniduy The time which must by law elapse 
before a right can be lost by prescription cannot of course be 
varied by any judicial decision, but may be either enlarged or 
confined by will or agreement if the rights of third persons are 
not thereby affected. A judge therefore cannot ex ojfido dedaie 
a right lost by mere lapse of time ; prater^Ho longimmi Umporia 
(§ 203), is incapable of being enlarged and must be officially 
noticed by a judge ejea if unaalrad.* 

* This unporaan designation has originated from L. 2. L. 7. C. nft ds itBtn 
(7. 21.) L. 1. § 4. ood. (40. 15.) L. 1. C. de bon. matcrn. (6. CO.). 

For the histoiy of these doctrines see F. C. Conradi hist. usuc. et lungi 
temp, praesor. (in bis triga lib. qiiib. inr. osao. illiistr.) Lips.' 1726. Galramia 
de matt. c. II. 12. C. H. Oioa Qesch. d. Ytrj. nach R. R. Gott 1795. 
For the law see Eristathius dc tcmporum intcrvallis ; ex edit. Tcucheri ; ed. 2. 
Lips. 1815, by E. Zachariii. Heidelberg lH;i(J. CJroslotiiis de usueap. (Otto 
Thes. T. 5.). I. Havii prino. aniv. doctr. de praesor. o. not. Eichmonn. Hal. 
1790. L L. Sehmidt op. de pneaer. pmnert. eiroa i^gmia. len. 1780. 0pp. 
T. T. E. C. Wcstphal Syst. dcs K. K. iiber die Arten dor Sachen. Leipz. 1788. 
. § 497—839. Thibaut Schr. iibor IksiU und. Verj. Th. 2. 2. Aufl. Jena 1838. 
Dabclow uber d. Ycijalmmg. Ilolle 1805. 1806. 2. B. 8. A. S. Kori Theorie 
der Ycijahrung nach gcmeinen und rtehdsbhen Beoliten. Leips. 1811. 8. K. 
A. D. Unterholzncr die Lehrc v. d. Verjiihrung durch fortgesetzten Besitz. 
Brcsl. 1815. Die gesammtc W rj ihi unj,'skhre. Leipz. 1828. 2. B. 8. K. F. 
lleinhardt die usucapio u. praesoripUo des liom. E. Stuttgart 1832. Savigny 
System B. 4. § 177. 178. 
' B. Stryk de praesor. oenyent ad L. Aemilins 88. de minoiibiia. 

• L. 31. § 22. dc aedil. edict. (21. 1.) L. 2. C. dc pact. int. emt. et Tend. (4. 
64*) L. 3. 4. C. de praescr. 30. ann. (7. 39.). For the various interpretations 
pat upon these pat>»age8 see Rave $ 167. Kori § 47. Arohiv fur civilist. 
Fnxie 1. B. Nr. 28. 29. 10. U. p. 77 AO. Pfeiifur praet Aiiefuhr. 1. B. 
Nr. 2. Unterholsiier 1. B. $ 28. 138. Linde Zcitsohr. 2. B. 190-^102. 
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§ 100. • 

Sorts of prescription.— I'rcscriplioii is divided with reference to 
the n>i\ii a< (]uirt'd into cxtinciira imd ncqmsitiva, arconUng as 
sucli ri^dit is tiie simple c/jiisequence of the extinguishment of a 
right of anotlier person or is Bometbing more. 

The latter kind of prescription is again di\4ded into translativa 
and cotistitutira, nccozding as the riji^ht nrquired is the whole of 
the right of the person prescribed against or some other right 
merely opposed to it Prixaeriptio transUUiva is usually itself 
dirided ; for in some cases a right is lost by mere non user, but 
in other cases only when something, inconsistent with its exercise, 
is done by others (uMieapto Ub€rUUU)s in the former case there 
is what is tenned exH$iet*o juria per mm utum, snd in the latter 
prater^pHo ex^$ietkfa in tpecie,^^ 

II.-IMMEMOBIAL P&ESCEIPIIOH. 

« 

§ 197. 

liSgsl prescription, of which seyeial sorts stiU require notice, is 
perfected in various periods of time. A person who has not the 
capacity to acquire an advantage by the lapse of these periods 
is protected by what is called immemorial prescription (pr. imme- 
morialU v, fndefmita) ; the term immemorial being used to denote 
that the tune required to elapse is inde^te, and not, as in 
ordinary cases of prescription, a fixed and definite period (pr<e- 
seriptio definita). Immemorial prescription* rests upon the 

A. O. SohriKiter de tempurih vi iu uctiuuilms ct inturdictiH toUcndiK. lun. 
1887. 

^ L. 18. C. de po«tlim. (8. 51.). See generally A. L. Hombergh /u Vach de 
praoscriptiono oxtinctiva cum int4 ritu iurium per noD usum baud oonfuiulenda. 
Marb. 17^. B. W. Pleilibr vcrimMhte AuliAtie. Marb. 1803. p. 272—341. 

< See A. Ockel de praescript. immemomli. Alt 1068. Halae 1707. H. de 
Goeoeiide praeaoript inunemor. Heidelb. 1706. (Ekerb. T. 1. n. 89:). I. P. Ercee 
dc gonuina natura ot iudulo votustatis. IlLlmat. 1734. tS: 17-10, G. C. NeUer 
idea pracsor. immfmoriali.s (op. V. 1. T. -J.). rutViulorf i'. 1. Ohs. 151. Neus- 
tetol & Zimmurn Unt4;rtt. 1. lid. ^r. 5. U. Kritz Abboudl. uber Muterioii de^ 
Civilnohti. Leips. 1834. 146—231. B. W. PMibr pnot Anafiihr. 8. B. Nr. 1. 
Peonluur views am entertained by Dabebw 2. Bd. § 110-<-126. Contra Kori 



L iyiii^cd by Google 



174 



mSCSBIPTION. 



principle, recognised both by law Jind unifonn practice,'^ that he 
who has been beyond the memory of man m the same niiiiitcr- 
rupted state luust, solely on that accoimt, be regarded and treated 
as if he had acquired a light to be in that state by means of some 
valid transaction. Consequently it follows, tliat — 

1. All rights capable of being acquired at all, (although perh^MS 
not by definite prescription) may be acquired, even without 
any title,' by immimoiial presciiptioii/ provided only they have 
been unintermptedly exeroued as xif^t8.K 

The eziBtenGe of the necessary state of tliingB must if disfputed ^ 
be proved. If the testimony of witnesses is relied upon they 
must be old, that is, according to the common opinion, not yoonger 
than fi%'four,f and they must prove that to their own knowledge 
the state of things has always existed as alleged, and that they 
never heard from their forefiUhers that they had knowledge of 
another and inconsistent state of things.^ Even the juramenhtm 
ddatm is admissible,' ' and documents ought not to be rejected "* 

1 85. Vnteiliolitter geaammte YeijilmingdeliN B. 1. $ 140-— 100. f 890, 90O. 

P. H. J. Scholling V. d, unvordenM. Zeit. Mvinchen IBIJO. Anult's Beitrage. 
Bonn 1837. Nr. 3. 11. Buchka dcr imvordenkl. Resitz. Heidclb. isu. Schmidt 
T. Umenau oiv. Abh. B. 1. Jeua imi. Nr. 3. A. Friedlander die Lehre y. d. 
vnvMdmikL Zett. Hub. 1843. 1844. 

* L. 3. pr. de loo. etUan. pnU. (48. 7.)L. 8. $ 4. d« iqaa qnot. (48. 20.)L. 1. 
§ 23. L. 2. pr. § 1. 3. 7. 8. L. 23. § 2. L. 26. de aqua et aquae pluv. (39. 3.) 
cap. 26. X. de V. 8. (5. 40.) cap. 1. de praescr. in 6. (2. 13.) Gold. BuUe Tit. S. 
J 1. 2. 6. 27. Tit. 28. § 6. Westph. h'r. Art. 4. Art. 9. § 2. Art 16. § 2. 
B. A. V. 1648. f M. m. 64. R. A. v. 1676. f 106. As to ths prutiae MeUnter- 
holznrr 1 . B. 52 1—526. Pfoiffer loc. ett. 80-4)6. SavigDy Sjatem S. 4. § 106 
—201. limit.s it« application to public law. 

* Bonajides is requisite as it has been considered by the Popes a praeacr^Uio. 
PfdfRsr he. eit, 28--36. Compare Savigny loc. cit. $ 200 near the end. 

' Thi})aut's above mentumed enay, Th. 8. $ 76 — 78. For an ezoaption see 
Conoil. Trident, Scss. 24. cap. 1. 
« L. 28. de probat. (22. 3.). Thibaut loo, eit., i 80—83. 
^ Savigny loc. cit. $ 201. near the end. 

' C. A. Weiake qnaeat. hirii dvUia. Zwiflkaa. 1881. nr. IT. But aoa Savigny 

loc. cit. § 200. 

Thibaut loc. cit. § si. 

' Pufendorl T. 2. Obs. 56. This is denied by some. Pfeiffer foe. cu. 69—67. 
OOnlliar prino. inr. Bom. T. 1. % 880. 

" Bsrigi^ loo, eU. 
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whether they arc juhhiced for the puqiose of supporting' witnesses 
or without refi reiice to them ; but in tlie latter case it must ai)peftr 
from the docunu nts that the alleged state of tilings has actually 
existed for the two preceding generations. The evidence to he 
opposed to tliis must go to show either tliat tlie state of tilings has 
not existed beyond tlie memory of man or has not been uninter- 
rupted." There can be no question here of any iitterruptio ch ilis 
(§ 199) or of any restoration of a previously existing state of things.^ 

XIL-DSFIHITE PEESCBIFTION AUD ITS ££aUISITES. 

1. Acquisitive. 
A. A LAW. 

§ iyt<. 

There can be no legal definite prescription, whether to acquire 
or extinguish, without some express law. For conclusions dra^%'n 
by analogy are inadmissible on account of the singular (§ 34) 
nature of the provisions relating to this matter ;P and as it is 
nowhere declared generally that all li^^ts can be acquired by 
definite prescription each individual case must be shown to come 
within some specific law. 

B. F0SSBB8I0K. 
§ 19». 

Secondly, it is requisite that there be a continuous uninteirupted 
enjoyment of the positive or negative ri^t prescribed for;* and 
the ri^t must be exercised by a person claiming it as hia own/ 
There can then be no prescription if the right prescribed against 
has been in any maimer exercised by the person in whom it 
resides," or if the person prescribing has admowledged the 

■ Opinions however differ as to tliis. Pfciffer loc. ct't. 67 — 80. 

• Pfciffer loc. ct't. 120—28. 95—98. Savigny loc. cif. § 201. 
» Thibaut Schrift iiber Besitz und Verj. 2. Thl. § 37. 38. 

^ L. 26. de ofliirp. (41. 3.) L. 20—25. qnem. mtt. amitt (8. 6.). flee Uiiter- 
holzncr v. d. Te(j. {. 49. US. 

' L. 1. C. commiin. de iisur. (7. 30.) L. 3. § 23. de A. v. A. P. (41. 2.) I.. 
5. C. in quib. causs. ocss. 1. t. pr. (7. 34.) L. 2. C. de procacr. 30 vel 40 aon. 
(7. 39.). 

* L. 18. de 8. P. R. (8. 8.) L. 9. $ 1. si aerr. rindie. (8. 6.) L. 2. quem. aerv. 
MB. (8. 6.) 
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existence of that right and his own duty ;^ bnt a divisible ri^t 

may by partial non-user be i>artially lost by prescription." Con- 
stMiueutly, even without any accessio possessionis (§ 221), tlie posses- 
sion necessary to confer a right by prescription is iiitemipted, by the 
non-coiitiiiuanco in tlie jiossessor of the conditions essential to 
possession {nHiirjuiiio, intf rnijUio naturalls),^ anil therefore also if he 
be ousted, or if tlie thing be either physically or legally destroyed, 
or if he intentionidly abandons his right of detention, or ba.s 
recognised tlie right of his opponent, i^c.> On the other hand 
possession is not interrupted by the mere co-possession of 
another/ nor by a x^i'otest whetlier judicial or extra-judicial, 
nor by express notice but as to tliis last there is an excep- 
tion in cases of quasi-possession (§ 229), inasmuch as that cannot 
exist without forbearance on the part of him against whom 
it is used.** An interruptio ewUit, Le. where possession contuines, 
but the capacity to prescribe is lost by some judicial proceeding, 
only occurs where the person prescribing is absent and a proper 
protestation is lodged against IdmS 

a LAF8B OF TU 

§ 200. 

Thffdly, it is requisite that tlie appointed period of time should 
have expired. This peri{)d is in geiiend deemed continuous (§U5), 
and is reckoned up to tlie very last moment of the last day.*^ 

« 

* L. 7, § 6. 6. L. 8. § 4. V. dc praoscr. 30 vel 40 turn. (7. 3».). 

* L. 14. SO. 86. quib. mod. ususfr. amit. (7. 4.). 

* Yangerow Lettfiidfiii §828. Aam. 1. 

" L. 29. de pi(?nor. act. (13. 7.) L. 6. L. 21. L. § 1. 5. h. t, (41. 3.) L. 6. 
pro don. (41. 6.) L. 7. § 5. C. de pmeaor. 80 vel 40 aim. (7. 39). 

* L. 12. pro omt. (41. 4.). 
■ L. 18. eod. 

L. l.|6. 6. 7. I.. 20. § 1. nuud vi (43. 24.) L. 2. C. cb wrrit. (3. 34.) L. 2. 
C. dc prno8or. L t. (7. 22.). Kort § 166—168. Langenn & Kori Erort. 2. 
B. Nr. 10. 

* L. 14, $ 4. C. de u. n. pec. (4. 30.) L. 2. C. do aanol. except. (7. 40.). 
Bee further oa to this, Lfihr Magarin K 4. 879—382. 408. 

*• L. 6. L. 7. L. 31. § 1. de usurp. (41. 3.) L. 15. pr. dc divers, temp, praescr. 
(44. 3.) L. 6. de 0. et A. (44. 7.) £rb in Hugo C. M. 6. Bd. Nr. 6. Lohr im 
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• ' • - ' D. BONA FIDB3. ' ' ■ ' ' " 

§201. 

By the Canon law< it is farther necessaiy that tlie person 
prescribing should in every case of prescription conduct himself 
with bona fides during the whole period of time.' The bad faith 
of an agent prejudices, but his good fiuth does not assist his 
principal :< and even ignorance of law is treated as maXaJide$,^ In 
case of a saccession of persons a distinction must be drawn 
between a meeeaor MnffuXarii and a weeestor unwenaU» (§ 164). 
The possession of a ttieeestor' amgularis who acts in good fiuth is 
not'afiecied by tUe had* fidth of his predecessor ; nor is the gpod faith 
of the predecessor of any avail if Hie 9Ucees$or 9inguiafi§ himself 
acts in bad fidth.' A tueeettor imtversolM, on the other hand, is 
by the Canon law alwaj's prejudiced by the had faith of his 
predecessor; but good faitli on tlie part of the latter is never of 
any avail for a successor universalis who himself acts in bad faith.'' 

Ardh. f. civil. Frox. 11. B. Nr. 18« Beinfelder der annus ciyilia. Stnttg. 1889. 

A. M. ist Untorholzner 1. B. § fifi— 00. Savif^y Rystom B. 4. ? 183—185. 

• By the Roman law it was otherwise ; by it bona Ji<lrs was only required at 
the oommoncmeut of the possession and in cases of sale until the conclusiuu of 
the oontmet. L. 8. C. de praMwript. 80 ml 40 tsn. (7. 39.) L. 10. pr. L. Iff. 
§ 2. 3. L. 44. § 1. L. 48. h. t. (41. 3.) L. 44. § 1. L. 48. h. t. (41. 3.) L. 2. § 13. 
L. 7. § 4. pro cmt. (41. 4.). Donollus eomm. L. 5. c. 2o. Untcrholzncr 1. U. 
§ 91 — 121. See however MoUenthiel iiber die JSatur des guten Gkubens. 
Erlang. 1820. p. 63. ... 

. ' Oap.«lt. X d« piuwr. (2. 26.). Pufendorf T. 1. Obi. llff. T. 8. 01m; 1M. 

Leyser Spec. 455. m. 8. Miiller ad Leyser Obs. 724. But sec with respect to 
the extinctira : Behmer ius nov. oontr. T. 1. Obs. 8. L. Menken an roquiratur 
b. f. in praesor. action. peraonaUum. § 18, and as to the case where no r«< alier.a 
is acquired : H. de Coeodi de flaflnui b. f. ia pneaoript Diss. I. II. (Exmw 
T. 1.). Wernhtr P. 1. Obs. 183. P. 3. Obs. 73. 94. 213. I. H. Boehincr I. E. 
P. T.' 1. L. 2. Tit. 26. § 51— .08. Miillenthiel Inc. cit. Ill— 1->2. C. Hilden- 
brand de bona fide rci propriae debitori ad teniporis pracscrrptionem hand 
neoessaria. Mogonti. 1843. See against him, B. W. Ffeifier vermisohte AuMtzc. 
Marb. 1808. 843--370. and AxddT filr. eiviliet FMx. 6. B. Nr. 18. yf» Wolff 
Abh. ans dem burgerl. R. Kassel 1840. Nr. 8. 

« L. 43. § 1. h. t. (41. 3.) L. 2. § 10. 12. 13. pro omt. (41. 4.). 

" L. 31. pr. L. 32. § 1. h. t. (41. 3.). Weber zu ilupfner § 396. Not. 2. 

* L. 2. S 17> pro emtore (41. 4.) L. 5. ]». de diven. temp, praescr. (44. 3.) 
L.4. C. de B. v. (3. 82.). Ffeiffiw fee. eft. 804 ia of a diffetent opiidon with 
respect t<> the first. 

Tbibaut'a above mentioned fichrift) S 21. 
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If, moreover, he who gfdns by completed prescription be not so 
placed that he must exert himself (as in cases of prescription by 
non user ^ 196)), he cannot, of course, be charf^cd with bad faith 
merely because his opponent is negligent.' But this does not 
by any means apply to one who in consequence of the tardiness 
of his creditor does not give up that which such creditor is 
himself bound to fetch (Syst i 584)» 

S. ▲ SUITABLE OBJECT. 
§202. 

The thing itself, moreover, must Be one to which the dootnnes 
of pieseiiptbn are applicable ; fhia is not tlie eaae with respect 
to— 

A. Royal ri^its,o as between governors and governed 

B. Things extra eomm«remnJf as existing freedom,^ ret jmivs 
and reUgioia,* parish boondaries** and, in Catholic oonntriea, tithea 
when sought to be claimed by a layman ; * 

C. Moveable things caiiied off by foitee or steaHfa," unless that 
objection baa been smce removed.' 

' Hopfiier Comm. § 1182. PfeiflTer Joe. cit. 290—303. 

" I was formerly of a different opinion but in this case there is eonnctentia 
rei alienee and nothing more ia required for the canom<»l mala Jidet tuperceniem. 

* L. 6. C. de praewr. 30 vel 40 aan. (7. 30.). Himtiiig priyileget am not 
of this clasB. Gans Zeitschr. 4. Hft. Nr. 16. 

" I. II. Boehmer de piaflwript. oontni LL. maxima prahibitivub (Exank 
T. 5.) S 13. not z, 

» eap.8. Xd«ooiiMiigaia.«tailfaL(4. 14.). TlieieisaeoBlliefcaflawawidi 
xeferenoe to oortafai rM ceimmNMt aad pMkm^ oeo L. 45. pr. de luniph (41. 8.) 

L. 7. do divers. temporaL pracscr. (44. 3.) Compare Uutcrholzncr 1. B. § 55. 
II. K. Uofooann Jieitar. a. d. Lehre t. d. Eiatheil. d. Saohen. Daraut. 183L 

p.47— eo. 

« L. 3. C. da long. temp, praeeor. quae pro lib. (7. 22.) Uatediolsnar S. Bd. 
$290. 

' § 1. I. h. t. (2. 6.). 

* cap. 4. X. de paxoohiis (3. 29.). I. H. Boehmer ius paroohiaL 8. 3. 

0. 3. § 13. 

* oap. 7. Z. da poMoer. (2. S6.). L H. Boolunar L G. P. L. 2. T. 98. f 8. 

Rave 1. c. § 50. ol. 

* Poinl. Gcr, Ord. Art. 200. Thibaut Solirift, § 22. CinUra Unterludinar 

1. B. § 60. Rudorff Civilrecht. Bcrl. 1843. § lai. 

* L. 4. S 8. 7. 11. 20. L. 82. pr. L. 42. h. t. (41. 8.). UatnlioliMr 1. B. 
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Tbe piodnoe, however, of these impreacribable things is sobject 
to the oidinaiy rules of prescription.' 

B. There can he no definite prescription against those kws 
wluch relate to the natural flow of rain iroter.* 

V. OPPOBTUMITV TO IVTBRP06B. 

§ 20:3. 

Lastly it is necessaiy tliat he who is to lose by prescription 
should Imve been legally capable of asserting his right. So long 
as there is no such capability time ceases to nm (prrescnptto 
donnkns),^ and consequently it does not run ')£ there is no tribunal 
to which to resort.b 

Upon the same principle the bow adventitia {System § 560) 
of children cannot be lost bj prescription during the continuance 
of the paternal authority, nor can the property of wards during the 
continuance of guardianship,^ nor can a wife's dot during marriage 
unless by the insolvency of her husband she becomes capable of 
suing,' nor, lastly, can Episcopal ri^ts during the vacancy of the 
Episcopal chair.< 

Mere impossibiUty in fiust of asserting a rij^t does not prevent 
time from ruoning/ Bat to this there is an exception in &vonr 

f aO— 75. W. F. 0. a Ditmar ad legii AtfadM ele. UsCoriam. Heiddb. 1818. 

Sintenis im Archiv f. civ. Prax. B. 18. p. 299— 4K)7. 
' L. 48. de A. R. 1). {41. 1.). T'nterhokner v. d. Veg. $ 67. 

* L. 2. pr. § 1 — 9. de aqua et aquae pluv. (30. 3.). 

* L. 7. $ 4. C. de pnesor. 30 vel40 um. (7. 39.). Yangerow Ldtfad. § 323. 

Anm. 2. 

, » I. H. Bochmer dc iustitio (Exorc. T. 2.). Uttllar id Leywr Ola. 749. 700. 
MarezoU in his Zcitechr. B. 7. Nr. 8. 

* L. 1. § 2. C. do annah except. (7. 40.) L. 3. C. de praesor. 30 ann. (7. 39.) 
Nor. 83. Mp. 24. A. a Duielt de VMotrngiom et praMeriptioae advnaiis 
pupillos ct minorea. Bonn. 1827. Hdmbsflh fai. linde Zoitoalir. B. 16* Nr. 2. 
Smtenia Civilr. B. 1. § 51. Note 32. 

* L. 16. de fondo dotali (23. 5.), compared with L. 30. C. do iure dot (5. 12.). 
Daniels L 0. p. 37 — 47. Of a somewliat difierent opinion is Ldhr im Arohiv ftir 
cirilistPnut.lO.B.69. 70. Vntarhblsner 1. B. § 78— 80. Sea too Baehholts 
jurist. Abh. Nr. 11. 

* cap. 15. X. de pracscript. (2. 2fi.). 

' Contra Kori § 42. 44. but see Thib. Syst. § 628. 

ir a 
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of Chiiichproperttin^«ny "Me^ 
hb life fheie is no prescripftioiu* 

Sm mm ft«iiltatis.-H the above requiaites are Bot present 
rights aie re$ mera faeiOUtiih and neither fiam the positive nor 
from the negative acts of the person entitled does any duty active 
or passive arise. But almost all these so celled w mera facidialu 
can, if the before mentioned conditions exist, become Bobject to th^ 
laws of prescription,** . • • • , ' 

2. Extinctive Tnwds/Oan, 

§ 205. . . ' 
With respect to pmscriptio extincdva (§ 196) the foOowing 
principles must be borne in mind : 

A. No right is thereby lost unless by ^^rtue of some special law 
to that effect (which, however, in general exists), and then only so 
far as snch loss is expressly requii-ed. But neveillieless, by the 
mere loss of the power to sue tlie entire right is always gone.^ 

B. The periods of time ace different for different cases, but it is 
a rule that— 

a. By A lis pendent all rights of action are kept alive ; ^ 

5., A period of. 100 years.mnst. elapse before tiie rights of the 

* * 

« 0. 10. OftiiH. IQ. ^D. 8. KtrtanBechtigutMhtOT l.B«a56.gg7. Unter- 

boLmer 1. B. § 44. 

* See as to the rea merae facultatit: P. Toullieu collect. Dias. IIL <3. O. 
Baner mpoos. T. I. Eesp. 1. C. O. Biener opoM. VdL IL nr. 76—79. Olttok 
Fknd. B. 1. § 16. Xhibaut's above cited Sohiift f 82. Koto 1. Kori § 40. 
Blatter fur llcchtsanwendung. Erl. 1838. p. 63. 

' L. 9. § 4. de iureiur. (12. 2.) L. 6. § 6. dc dol. except (44. 4.) L. 6. de 

0. et (44. 7.) L. 6. 6. C. de except. (8. 36.), comp. ynAi Sfay.TileattoiMi i 8. 
Cod. TbM^ L. 4. T. 14. 0. 1. 4 1. L. 4. 0. C. de pnoMr. 80 ann. (7. 39.). 
Opinions upon this subject certainly differ. Weber v. d. natiirl. Verb. § 92. 
Arohiv. fUr oivilist. Prax. 10. Bd. 70—77. Pfeiffer pract. Ausfuhr. 2. B. Nr. 
A. III. HdmlMuih in linde Zeitschr. 1. B. Nr. 22. Vermehren cbenda 2. B. 
Nr 9. 10. Unterb«ilnAryeij.B.2.$268. IL Baohfll dviheoliti. EriM. 1. B. 

1. lift. Marboig, 1888. 2. B. p.268--264. Marb. 1889. BMihirtZeitMlir. B.1. 
15«>— 172. . . 

* PaU 1 906. 
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Papal see are lost, and a period of 40 years is required for -the 
exti&ction of the rights of the church.' • 

■• • • • 

A. EXTIHCTION OF ACTI0N8L 

Actions are almost without exception subject to the doctrines 
telating to eztinetiTe prescription, and are gOTemed by the following 
princq^ rules : ' ' 

A. In casesof doubt all actions Bxe pirpetua, Le. must,' In the 
language of the Code, be brought within thirty years, unless by some 
special older or newer law the period is enlarged or shortened."* 
If the last W the case the actmns are called fmj7ora2^ 

B. But, in order that the time within which actions must be 
brou^t may begin and continue to nm, it is necessary thatr-o 

a. The bringing of the action be lof^ally possible, i.e. that the 
actio be nata ; " and it may be here laid do\s n as a rule, tliat in 
bilateral obligations no rifflit of action accrues to either party 
until due performance on his part* 

h. He wlio seeks by prescription of this kind to attain tlie posi- 
tion of a possessor must have possessed for the whole of the 
time; he cannot prescribe farther than his possession warrants 
{fantum est prascriptum quantum po88e8»um)Jf Consequently where 
there is a right to certain periodical dues (annua, menstma, &c.) the 
l^MC of thirty years only bars the right to the unpaid dues ; the 
n^t to the dues generaUyis not lost, unless the person obliged ta 
pay them has withstood the right altogether, and the party 
entitled to receive them baa remained pasaive for the whole time 
of preseription.i 

* Avfh. QnM aoliooes C. de 88. eoeL (1. 2.). ThilMnVs Sdhrift, $ 41* 

Bnahholtz jurist. Abb. Nr. 29. 

" L. 3. 4. C. de praescr. 30 ann. (7. 38.)., QacMaSa^ flor. qitnl ad fncnr. 
contra civitates. Giess. 1115, p. 26. • ' 

* L. 7. $ 4. C» eod. L. 1. 5 nit C. de annaL except. (7. 40.).. 

* L.9.S3.5.d«ilgn.aet.(U.70 L.18.|4.d«pigiiiir. (20. 1.)* 
» JmU % 190. 

^ Rave de praescr. § 119—123. Thibaut's Schrift iibor Veij. § (Jotts- 
chalk disc, ibreas. T. 2. nr. 6. 8. 29. Contra I. H. lioehmer do praesoript. 
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C. He who seeks U) prescribe must not have recogiUBed the 
right of the otlicr party/ Hence it is a rule, tliat actions for 
partition and similar objects e.g. cojumiuii dh idujido (System § 258), 
fm'uim rtuinndorum [System § 260), /ami^t^e herciscmuhe (§890), and 
pro socio {Sy8te7n § 47 3), are only barred by a lapse of thii'ty yeai's,* 
when one party has assumed an exclusive right against the other.' 
- If, however, the conditions of extmcUye prescription have not 
yet arisen, but those of acquintive prescription (§ 106) have arisen, 
ilie existenoe of the latter neoesBanly entailB that of the fonner." 



a07. 

SxMptionf.— The rule that all rights of actum last thirty years 
haa.many ezoeptiond : 
A* When that time ia extended as — 

a, "When the action is to recorer ni<aiey lost in play ; 

b, "When the action is personsl and vested in the- Fiso. In 'the 
first case the limit is fifty years,^ in the last forty years. 

c, The old actions instituted by the state, actions pending', and 
those instituted by the church also came within this exception^ 

B- AVhen that time is shortened ; 

a. Some actiones rei persecutorue (§ 68) lasted only four 
years;'' e.^^ such civil actions for compensation as could be 
brought against the Fisc or the Prince,** in respect of alienated 
property {Sy$Umt § ^0), and as could be hrought by the Fisc 
against the possessor of things to which no one was entitled 
as heir. 

. d. With respect to Penal actions — 

annuorum rodituum realium (Exerc. T, 5.). Muller ad Leyscr Obs. 449. 601. 
It it otherwiie wifli oapitala bearing interest. L. 8. g 4. C. do praesor. 30 aniu 

' Ante § 199. . . . 

. • L. 1. S 1. C. de annal. except. (7. 40,). 
• RaveLo. § 127. 147—149. 
" TouUieu 1.0.(64-^. TUbantf ■ Sduift, § 40. . 

> L. ult. C. doa]Meiiniflt«lMtQdbiu(a.43.). . . 

r AnU S 205. 

. • 8m Tlub. Sy»t, § 292., and for other examples § 107. 314. 493. 648. 896. 988. 
. • S H* 1* d« WOMp. (4. 6.). 
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a. The Prstorian last oiily one year, i.e. he who seeks to avail 
liimself of a pCBtoziui edict £01 the purpose of iniUcting puiiia]i« 
ment must do so within an annrn utUis (§ 96) ; but the action 
is perpetual bo £eu: as it seeks to compel the poesesmr merely to 
lestoxe the profit which he has wrongfully made/ Consequently, 
those interdiots which rest entirely on thepi»torian edicts most, so 
Su as they go fiw damages, he institoted within a year andean 
afterwards only be made use of to recover the profits. It is tme 
that we have only a ft w decisions npom this 8iihjeot,<i bnl as aU 
the above roles are lo^cally dedndhle from the first, those 
Interdicts which have no limitation specially fixed by law most be 
governed by similar principlss. Nevertheless, the following are 
perpetual ; ® namely, the interdicts unde vi, (when the people be* 
louging to a person absent are turned out/) de homine libera 
exhibendo 8 and de precario.^ Moreover, all suits founded on 
transactions duly ratified by the proper civil authorities, as the 
actio de reccpto ' and tlie actio dcpositi for a n piidiated dcpositum 
miserahile,^ can be instituted within thirty years although punish- 
ment is their object. 

/3. Civil penal actions do not in general form any exception to 
the general xoleJ Some persons nevertheless limit all actions oi 
tort to one year,"* ]>iit this is only true when th^ are founded on 
pretoiian law.* 

*> L. 6. de oaluinn. (3. 6.)< 

« Pr. I. do perpet. et temper, act. (4. 12.) L. 35. de 0. et A. (44. 7.) L. 2. 
C unde vi (8. 4.) L. 21. $ 6. nr. amotar. (25. 2.), oo m p aw d witii L. 8. G. eod. 
(0. 91.) See generally Unterhokner 2. B. § 2G9. 273. 881. 283. 

* L. 4. de interd. (43. 1.) L. 1. pr. § 39. dc vi (43. 16.) L. 2. C. unde vi 
(8. 4.) L. 1. pr. L. 3. § 11. uU poM. (43. 17.) L. Id. g 3. 4. 5. L. 22. pr. ^uod 
vi aut olam (43. 24.). 

* L.l.S4.d*iiit0id.(48.1.). . . 
' L. 1. C. si per vim (8. 5.). 

« L. 3. § ult. do lib. horn, cxhib. (43. 29.). 
^ L. 8. i 7. de precario (43. 20.). 

* L. vH. f fi. nantM Mapoa. ftiib. (4. 9.}. 

0 L. 18. depoe. (16. Z.^r-Camtm Thib. Syst S 554. 566. 888. 

' pr. I. h. t. (4. 12.). 

■» Weber v. Injur. 2. Abth. § 18. 

" L. 6. C. de iniur. (9. 35.). Ihibaut's Sohrift, § 63. 
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' G. Lastly,, there are cases in which actbns not genezally forming 
any exception to the rule, do fond, ah exception under certain 
dxbmnstancea. iGomiMae the jS^atem§S 346, 868, 657, 814. 

. • ^ " ' 

fiitainvtuni.— CivU interruption ($ 199) occiun in all cases of 
limitations of actions whenever proceedings «re actually taken 
against the person prescribing. If he be dted before a judge of 
arbilaeator;« the interruption is sudi that, as against the plaintifl^P 
a new period of forty years begins to run from.the last step taken 
by him in tlie suit.'* Prtetorian annual actions are perpetuated 
if they are brouglit before the sovereign and he affierwilds makes 
a rescript in the cause.*' 

■ * 

• • • . 

B. EXTINCTION OF DEFfiNCE& , 

§ 209. ■ ■ . 

Pleas may Ix^ lost by prescription when the ground of defence 
x;OUld have been made a ground of action and the right of action 
is gone by lapse of time ; » but otherwise time is generally no 
bar to a plea.* The exceptions to this last rule are the exceptio 
nan ntmerakB et ioliUa pecvma and dotU,^ vfid the plea of com: 

* L. 5. § 1. C. de reoept. arbitr. (2. 66.) L. 3. C. do onn. exc. (7. 40.) cap, 
aO. X. dfl olllo. et pot. iad. del. (1. 29.) cap. 10. X. de offio. leg. (1. 30.) CiesL 

2. ntHtepeiid. (2.5.) I. H. BtMhner I. E. P. L. S. T. 8. $ 17. L. 8. T. 16.§2. 

3. ' C. E. PIbtenbaaer liber die Vnterbraolniiig der Kbgeinrai^pQirang. LeipB* 

'1843. . . • . 

• » L. 1. G. de pr. 1. 1. (7. 33.). • • . 

1 L. 9. C. de ptaeeer. 80 ann. (7. 39.) L. 1. $ 1. C. de annaL exe. (7. 40.). 

Lindc Zeitschr. B. 2. Nr. 5. & 6. See too Hommel rhaps. V. 1. Obs. 109. p. 172. 

Winkler de litis contest, fck'ct. .'i. § 3. Ql&olc Paod. fi. B. § 603, CoiUn 

Vangerow Leitladea 13. 1. i 152. Aum. 1. 

» L. 2. C. qoaado libelL (1. 20.). Lohr im Arohiv f. civil. Pna. B* 10, 
84—86. \ J 

^ L. 9. § 4. do iureiur. (12. 2.) L. 6. de 0. et A. (44. 7.). For the different 
^imona see Hommel rhaps. Vol. 3. nr. 481. Hopfner Comm. § 1199. Noto 2. 
J7 . .T* 8«riebtL Einwend. § 7. Summer rccktswiw.. Abh. Nr. 1. Archiv 

IZ Z i f T""- Sintenie Oivihedit. B, 1. S 82. Note 89. and 

tU© works cit«d § 205. Note i. ... . . . 
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petence when a mm, no longer subject to the patria potestat, is 
sfter many yeazB sued for a debt contcacted by him when he was 
80 aubject' 

DIVISION IIL OP THE HS8X01UXI0N Of BIQHTB AND DUTIES. 

! 210. 

Legal rdations which are once destroyed can only arise again 
by some special ciremnstances'. This may happen — 

L By any of those circumstances whidb on general principles 
{pre rise to legal relations and by which the rights of thud 
penons are not affected ;7 

■ il. By a legal provision {r€tnm»emUa}ta aoon as some erent 

happens;' 

III. And lastly, by the decision of a judge pronoimced either 

ex officio^ or on tlie appeal of tlie injured party. Restoration 
founded on equitable doctrines contrary to the strict principles of 
law is termed more particularly restitutio in integrum.^ 



« Tliib. Syst. § 592. Nr. 9. 

r L. 27. § 2. L. ult. de pact. (2. 14.). Toet L. 46. T. 3. S 29. 

■ L. 14. p#. qneni Mnr. am. (8. 6.) L. 6.^ 1*. L. 19. pr. L; 20. $ 1. d« teptivia 
(49. 15.). A. L. Hombergk zu Vaoh de reviviscentia iuris extiiioCl. Marb. 1743. 

* In those cases where ho ought ta laak^ vaoh deciaioiiB| trn faat, MOpplp with 
respect to the property of minors. 
. » Jlti|».8|^S610-^. . . 
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CHAPTER V. 

OF THB BXERGISB OF UOHTS AND VSPBCULLLY OF fOBSBBSION; 



§211! 

TuE nature of rights considered as mere objects of laws has now 
been fully determined. But in order to render our review of rights 
complete, we must investigfite them with reference to their exercise. 
According as a person in whom a right resides exercises it or not, 
or as a person assumes to exercise a right not in fact residing in him, 
can such exercise be regarded as coupled with the right or not^ or 
as exbting without any right and simply by itself.' The mere 
actual exercise of a i^gat, or of an asanmed riglit, constitates 
posfleBsion {poi9emo) in its most general sense.' 

As it is a fundamental principle based upon reason that no <me, 

* L» 12. g 1. L. 42. pr. de ad^. t. onu poss. (41. 2.) L. 1. § 2. uU poss. 
(48. 17.) 

^ F. Kamoe und F. Retes ad Tit. do adquir. poas. (MeeRBUL Th. T, 7.). 
L. J. Jupille essai sur les principes du droit en mati»^re de possession. Louv. 
1780. (reriewed in Hugo oiv. Mag. B. 3. Nr. 21.). Pothier tr. de la possesabn. 
Ed. nouT. Paris 1807. Wes^bal Sjst. dee B, R. fiber die Arten der S«olie& 
S 9—821. A. L Cnpenu obM. lelMrtM d9 natam powowrfonit. Lngd. Bst. 
1789, edited by Thibaut. lenae 1804. C F. "W. v. Spangcnberg Yen. ciner 
system. Darst. d. Lehro v. Bcsitz. Bayr. 1794. F. Q. Fleck bermeneut. Tit. 
D. de aoq^air. Tel am. poss. spec. duo. Lips. 1796. C Chlum der Besits unter 
Jmtiiuan. lfut». IMS. Jifan Qber dts Beeht d« Beritaei. Gien. 1818. a 
C. Dabelow reprebensa Savignii capita. Cum post^cripto lipeiae 1810. J. 
C. Lange philos. jurist. Abb. iibcr die Natur des Bcsitzes. Erl. 1813. 1818. 
2. B. 8. Hufeland Becbtslebre vom Besit^. Oicss. 1815. T. M. Zachoriii 
Bene Berinoa der Theorie dee B. E. Tom BesiUe. Leipz. 1824. F. W. v. 
ligentffim dM Beeht dee Bedtsee. BerUn 1836. DarateUmig der Lehre 
t«m Besitz. Berlin 1840. K. Pfeiffer Was ist u. gilt im R. 11. der Besitz. 
Tub. 1840. G. F. Pucbta in Weiske Recbtslcxikon li. 2. 41—73. The great 
work is F. C. v. Savigny das Beoht dee Beaitzes. 6. AulL Oiess. 1837. (.of whicb 
thneiiaaXivliAtnadatimliyairEnkiBeBeriy. 2Voiw.] 
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in the absence of a stronger right in him, can lawfully interfere 
with another, the mere nctiuil state of things above mentioned 
becomes of the liighest juiiilical importance, since it gives rise to 
the rule, that every person who, in point of fact, is in the exercise 
of a right real os assomed, must be allowed so to remain until 
some reason can be shown why he should noi,^ By the Boman 
law poflSdasion of tkkig§ ipoasessio in its.niueiower and strict sense) ' 
liirther gave rise to special consequences ; as, for 6iample» 
veiy offcen to the ri^t to obtain legal protection in a sammaiy 
Quumer, and, if continued long enougji, to a presoiiptiye ri|^t. 
With referenoe to these consequences the doctrines relating Ui 
possefsion, in the above strict sense, ere developed most caieftiDy 
hy the Bomans, and many nice distinctions are introduced, 
n^ch could have to be noticed in a sjBtem of thdr law. The 
great principles, however, upon which the law of possession is 
based will, if examined apart from these accidental consequences 
of the possession of a cori)oreal thing, be found to be precisely, 
those which govern the actual exercise of any right whatever^ 

§ dl8. 

The law relating to possession resolves itself into answers to 
the four following questions, viz: what is possession and what are 
its essentials ? how is it acquired ? how is it lost? what are its 
consequences? 

With referenoe to the three first questions it ht caofy necessary 
to gjlve an eipositioa of the Boman theoiy of possession in the 
strict sense of the word, end to deduce therefrom tiie nature of 
possession in general, which is nowhere completely declared. But 

as regards the fourth question we can collect from legal enact- 
ments by a comparison of the Boman, Canon, and German law, a 

* See post for the consequenoea of poaae&sion. 
' L. 3. pr. h. t. (41. 2.). 

* Hufuland 31 — II. See however for somewhat diffemiit opinions, Savigny 
1—101. Schweppo MagM. 1. St. 38—50. Archiv fur civil. Prax. 8. IJ. Nr. 1. 
Puchta im llhein. ^os. f. J. 3. Jahrg. Nr. 17. Miihlenb^noh Pand. 2. Bd. 
4 229. 230. 233. 
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complete syslem' of principles to which the effects coimnon ta 
possession in general us well as those peculiar to certain kinds of 
possession imy be referred. 

h-HAivm OP poaaEssiOH. 

§ 214. 

PoBseaaion, in its strict and original meaning; aa^ufim the 
actoal holding of a covpoxeal thing, coi^led idth an intention to 
make nee of snch holding far aome legid pmpoiBO or othar (ontnitif 
Unm^ hat the words poBsmor and poisettio axe sometimes 
improperly used in speaking of property,' especially protorian 
property and ol the state of a defendant in an acth tit rem) la 
the last sense those persons also are called potieuortB modem 
times ^cf i posseBsores)^ who, although not in hiet in possession, are 
treated as proper defendants in such actions ; for example, a 
person who has fiaudidently given u]) his ])ossession in order to 
avoid being sued {qui dolo possidere dcsiit 8. dolo poHHcsHionem 
iiohiit admitterc),"^ or one who for fraudulent purj^oses allows 
himself to be made defendant in an actio in rem, when there is no 
pretence for his being sued (lUi «e offerem),^ 

The notion .of an aetoal holding (detention), conpled wiSti aa 
intention to hold, lies at the bottom of the whole Roman law of 
possession.^ It is true that in later times this notion was occa- 

• ■ • • 

^ L. I. pr. L. 8. |tt. { 8. L. 41. h. t (41. %), CUTtoni da wafr. a. 39. 
Sintenb Civflnoht B. 1. § 42. 

' L. 15. qni Ratisd. co{-. (2. 8.) L. 78. de .V. S. (60. 16.) Savigny § 8. p. 
106. 107. Puohta Cursus B. 2. p. 516. 
* L. 110. de y. 8. (50. 16.). Savigny § 12 a. 

' L. 9. L. 16. § 4. 7. L. 18. $ 1. L. 34.| 1. L. 35. de hexed, pci. (5. 8.) L. 10. 
in f. si pars hcred. pet. [5. 4.) with the ezoeplioii ol tuti iwpMtbig wnitadM. 

Savigny $ 8. p. 107— 109. 

- L. 20. § 6. L. 25. § 2. 8. do her. pet. (o. 3.) L. laO. L. 167. § 1. de It. I. 
(80.17.% 

" T.. 1-5. de her. pet (8. 8.) L. 7. L. 86. L. 97. pr. f 3. de IL V. (8. 1.) L. 181. 

de K. I. (.50. 17.). • ... ■ , 

- L..1. pr. L. 3. pr. g 3. L. 41. h. t. (41. 2.). 
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Bionally departed from, in as much as possession in the above 
sense was often not recognised at aUj and a juridical posaession 
was recognised in the absence of any actual holding or of any 
intention to hold (posse88iofieta)f P but these departuies are to be. 
treated as special, and conaequeiiily neither from tiiem nor from 
t|ie origoial idea can any notion of possession be' abstracted which 
is at cnee positively and negatively accurate ; £hey mnst be con- 
sidered as exceptioiial cases and ezcliidedfrom tbe operatioh of the 
fondainental prindple which, except as to them, is of tiniTersal 
application. . That this view is corxeci is dearly ahown by the fut 
that much more is reqouite for the' acquisition of possession, 
which is an easy simple act, than for its continued existence which 
is attended with considerable difficulty : this at once proves that 
there is no one all pervading idea.** 

" § 216. 

Pbaseiiion Proper— Before we proceed further with the exanuna- 
tion of the nature of poBsesnon it is necessary to make the 
following observations. 

For the protectbn of a distmrbed and for the xe-acquisition of a 
lost possession, special snnunary means (interdicts) axe appointed^ 
It ift not, however, every detainong person but only certain petaons 
whacan take advantage of them. Those only ibr the protection of 
whose posaesnon of corporeal things, and in whose own names 
interdicts can be obtuned, are strictly speaking |N>we«forf«;*' and 
the fondamentid rule is that interdicts can only be obtained for the 
protection of him who is in possession as a tme or nsuiinng 
owner {animo domini).* Those persons who merely^ exercise ri^ts 
over the tiiiugs of otliers are not considered , possessors whether 

' L. 49. pr. § 1. cod. Cuperus 1. c. P. 1. c. 3. 

* L. 4. C. h. t. (7. 32.). Contra T. M. Zachariao (praes. C. 0. Ilaubold) 
mlTenalia (^uaedun de poMesaione principia e iure Bom. eoHeota. Ups. 19M. 

' ' L. 1. § 23. de vi (43. 16.) L. 3. § 8. uti poss. (43. 17.). 

• § 4. 5. 6. I. de interdict. (4. l.>.) L [). de Ti. V. (0. 1.) L. 1. § 10. 23. de \-i 
(43. 16.) L. 7. pr. dcdamn. inf. (39. 2.) L. 30. § 2. h. t. (41. 2.). Savigny ^23* 
Some CQjry^ this further ; but see Yangorow Leitfaden § 200. Anm. 1. 
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they hold expressly for the real owners,* or are in possession of 
the things of another as such for tlieir own benefit by virtue of 
some riglit in personam^ or in rem.^ However, a juridical 
possessio is, to the exclusion of the tnie owner, attributed to the 
holder of a plgnas,^ in order to protect hira ; but without at the 
same time depriving the former of the advantages of prescription.' 
Sach a possession moreover can be transferred by contract 
ezpiess or implied to one who exerdses other rights oyer another's 
property: as for eziunple to a sequestrator when possession is 
given him,* and to a teosxnvot tk 'preeavwmwkea the grantor 
gives up to him the'plosseadon or the whole thiiig and not merely 
a j^recazioiis tise of it;^ So also has emy other person a similar 
jMMMno in whose . &Toar, as in the case of a bailee or tenant, 
the owner renoimces his xi^ts of possessioV Those persons 
who hold only by virtoe of a jiu in re aXUna and yet are looked 
npon as pottesiores are nsoally said to have a derived possession. 
It is not p0883l>Ie to |^ve any general notion of the anifAus 
po88idendi common to such persons and to owners in posseB6ion.<l 

«L.l.f 99.devi(43.160. . 

• L. 8. oommod. (18. 6.) L. 8. | SO. L. 20. f 1. h. t (4l. 2.) L. 6. S SL de 

precar. (43. 26.). 

' L. 6. § 2. cit. L. 12. pr. L. 62. pr. h. t. (41. 2.) L. 3. § 7. uti posaid. (43. 
17.). Omtn BOehel Ertrt. B. 1. Eft. 8. p. 46. 48. 65. 68. 
f Not bemg a pradtorian pledge holder L. 8. ^ 28. L. 10. ^ 1. h. t. (41. 2.) 

L. 3. § 8. uti pos8. (43. 17.). Savigny $ 34. 

■ L. 37. do pign. act. (13. 7.) L. 1. S 15. L. 86. h. t. (41. 2.) L. 16. do uup.- 
(41.3.). Savigny §24. 

• L. 17. 1 1. depos. (16. 8.) L. 8. $ 20. L. 80. h. t (41. 2). ObeiMii L C. L. 
16. T. 3. qu. 19. Savigny { 26. 

»» 2. § 3. L. 4. § 1. L. 6. § 2. 4. L. 12. pr. L. 15. § 4. L. 17. do preoar. 
(43. 26.) L. 21. § 3. h. t. (41. 2.) Contra Savigny § 25. C. E. Degencr iiber 
dot Beg^doB pnoilB. Leiprig 1831. Bat we A. W. de Sohroeter oba. iur. 
oiv. len. 1826. p. 68--80. 

• Sohroeter 1. c. p. 80 — 84. Hosshirt im Arddv L civiL IhaOL, 8. B. 10. 
14. Savigny § 23. is of a difForent opinion. 

• Savigny § 23. 24. Buchholtz Yersuche. Nr. 8. See for other opinions 
SebrOter in linde ZdlMlir. 2. B. Br. 7. Wunkonig im AieldT. t olviL 
Prax. 13. B. Nr. 9. Ouyet AbhaadL Kr. 8. and in Linde Zoitschr. 4. B. Kr. 
16. Johannsen Begriff8bo8tiraTnnng;en. Hciddb. 1831. Bartols in Linde 
ZeitMhr. 6. B. Nr. 4. F. v. Thaden iiber d. Jkgriff dee Bom. Inteidietenbe- 
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POSaSSBION. Ifll 
5 217. 

Poueuio oivilis et natnralii— That possesftio in a strict sense 
which leads to the peculiar possession for the protection of vvliich 
interdicts ai'e as a i-ule soleh' applicable is completely artificial, 
but is one of the most important results of legally recognised 
possession ; for iu the absence o£ suoh poa$eino tliere can be no 
usncaption. For these reasons a poiBessor in a strict sense is by 
iray of distinction said, in the langnage of ihe Boman law, civilUer 
po»ndere» Other persons who may be in actual ooenpation, but to 
whom jNMMMio ewilu is not attributed, and who as an inddontal 
eonseqnenoe axe not able to acqniie a ri^^ by nsncaption axe 
said nakurdUUr tainhm pandere or wm poMere, or emUter turn 
jMMtdere^ or Unere tantum ; bt^ yet under eertain oircumstances 
they may be deemed to be in what is called quanpoaeBno ({ 2S9>. 
It must, however, be observed thai in what is most material the 
posilave eipression amliter potndere has nothing to do with that 
possession which is the foundation of usucaption, and that the 
negative expression civiliter non jmmulct does not denote the mere 
absence of such a possession/ With reference to usucaption 
special tenns applied to possession are essentially and entirely 
meaningless.^ 

§ 218. 

Juridical Possession.— The nature of possession in general as 
now juiidicaUy deienuined is characterised as follows. Possession 

aitzes. Hamburg 1833. Bauh Yerandh einer Qeaoliiohte der Lehre t. Beaitz. 
Lud«il834. 

• L. 24. h. t (41. 2.) L. 2. § 1. pro hcredc (41. 5.), compared with L. 3. 
§ 20. h. t. (41. 2.) L. 33. § 1. de usurp. (41. 3.) L. 1. '§ 22. 23. do vi (43. IG.) 
L. 38. $ 7. 8. de V. 0. (45. 1.). Thibaut Abh. im Archiv f. oiv. Pr. B. 18. 
Nr. 18. B. 2S. Nr. 5. Busdiirt ZeitMbr. B. 4. 83-^. Jduanata Im. ciC sad 
Sintenis CiyOiedit B. 1. ^ 48. Note 28. oome to tibe liiiw w p cl i ision on 
diiferent grounds. 

' Contra Savigny § 7. 10. and others especially Tlion im Rhein. Mus. f. J. 4. 
Jhrg. p. 95—141. principally on aooonnt of L. 3. § 15. L. 7. §. 1. ad exhib. (10. 4.) 

26. pr. dedon. int. Y. citir. (84. 1.) L. 1. $ 9. 10. d« Ti (43. 16.). Sm too 
Bmcihardi im Archiv f. civ. Prax. B. 20. Nr. 8. PiiohtayaisiBiiliam otp. TL 
Lips. 1839. Vangerow Leitfaden § 199. 

> Contra Sohweppe Kom. Priv. K. 2. B. § 214. Wiederhold das Interdiotam 
vti possidelit. Baaan 1881. p. 6— 10. 
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18 a mere fact independent of any right.*" In general it is there- 
fore iiTimaterirtl wliether the net by wliich possession is acquired 
be lawful iposHcssiojmta) or unlawful {pnnitc»sio injiistu),^ and, if the 
latter, whether the possessor was aware of the unlawfulness of the 
act {make fulci pomcAnio) or not (boiue fidei posscsg'w) ; but in 
some cases this nn»y be of consequence.'' It must, however, be 
here observed that in case of an excusable mi strike of law the 
poAsessor is to a certain extent to be considered as mala Jid^i 
poueMtor, yix., so far as he attempts to mnko nn acquisition, but 
not so far as he only seeks to avoid the penalties lesnlting from 
malajides.^ As moreover the faet of possession has no jmidical 
nnportanoe except so ftr as it affoxds a gronnd for a temporaiy 
presnmption^ there can he no juridical possession where that 
presnmption cannot arise."* 

On this principle there can be no possessbn— 

1. Of IhingB extra eommereiim.^ 

fL Of freemen detained irith a knowledgiethat they are free.* 
8. By slaves, r 

4. By a Jilim familiaa in those cases in which he cannot acquire 
things for himself.'! 

5. Gcnerall^'^ by any one who is himself the object of the posses- 
siou of another/ 

^ L. 12. S 1. L. 42. pr. L. 02. pr. h. t (41. 2.). 

' L. 13. § 1. de publ. in rem act. (6. 2.) L. 22. § 1. de noxal. act. (0. 4.) 
L. 7. § H. comm. divid. (10. 3.) L. 3. § 5. L. 16. h. t. (41. 2.) L. 1. S 2. pro 
donato (41. 6.) C'omparo Cuperus P. 2. c, 2 — o. Savigny § 8. 

^ L. IS. f 8^ L. 2ff. f 8. d« her. pst (6. 8.) L. 109. de Y. 8. («0. 16.) $ 39. 
T. do rer. div. (2. 1.) L. 2. a de frnot (7. 61.) ffintonis CSrilr. B. 1. 1 42. 
Nr. IV. 

* L. 25. § 6. de her. pet. (6. 3.) L. 31. pr. de uaurp. (41. 3.). Voet L. 5. T. 
3. S 7. €k>ooeii I. C. eod. qjau 11. See eonirw Sdhdman vom S^hadena^rfats 
2. B. 180. 181. 

» Henoe the mic of Ocrman law : ein liqtudcs Pctitorinm abflorbirt das 
Posscssorinm : see § 238. Qestetding Naohfimoh. 1. B. 146—169. Boaahirt; 
Zeitwhr. B. 1. 234 237. 
' " L. 8. 1 17. L. 30. $ 1. 3. h. t. (41. 2.). 
• • L. 1. 1 6. L. 23. f 2. L. 30. § 4. L. 88. pr. eod. • 

<• L. 24. L. 30. § 3. L. 49. § 1. cod. 

1 L. 30. § 3. L. 49. § I. eod. L. 4. §1. dc iistirp. (41. 3.) L. 93. de &. I. (60. 17.). 
» h. 1. § 6. h. t. (41. 2.) L. 118. de R. I. (50. 17.). • . 
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§ ai9. 

Eveiy possession presupposes two facts, viz., an actual holding 
wad an intention to hold. Whoever, therefore, cannot hold (such 
as fictitiona and legal persons) is as incapable of possessing as a 
penon ^thont a will,* and moreover there can be no possession 
of an nnoertain object;* but these principles are to be received 
with considerable modifications as will be hereafter shown when 
the modes in which possession may be acquired and lost are 
explained. If, however, there be an actual holding and an 
intentioii io hold there is possession as far as, but no further than 
such intention extends;" but liere the exception must be noticed 
that he who possesses a coinplex tiling is not to be considered as 
possessing the component parts thereof, any further than he 
possesses the principal thing.* But if he previously possessed 
those component pails as independent tilings, this possession 
continues unchanged even after their junction with another 
moveable.}^ Moreover, the effect of completed prescription con- 
tinues after the separation of the accessories, except when they 
cannot be made the objects of an actio in retn,* 

§ 220. 

As the existence of several things in the same place at the same 
time is impossible, several persons cannot at the same time 
entirely possess the same thing ; and the possession of one person 

• L. 1. § 3. 28. L. 34. pr. § 1. h. t. (41. 2.) L. 1. § 15. d quia totam. liber 
(47. 4.). Wamkdnig im Arohiv. f. oiv. Fxaz. B. 20. Kr. 18. 

• L. 3. § 2. L. 26. h. t. (41. 2.). 

. ■ L. 26. cod. 

' L. 7. § 1. 2. ad exhib. (10. 4.) L. 23. pr. § 2. L. 26. 26. d« usurp. (41. 3.) 
L. 2. 6. pto emt. (41. 4.) 

' L. 7. § 1. ad exhib. (10. 4.) L. 33. pr. de usurp. (41. 3.). Sec as to 
immoveables, L. 30. § 1. eod. Arohiv f. civ. Prax. 1». 7. Nr. 3. B. 25. Heft 3. 
Nr. 1. B. 27. Nr. 9. 15. Savigny § 22. Windacheid in tJeU Jabrb. li. 1. Nr. 12. 
Yangerov Leit£aden § 204. Amn* 2. 

• L. 28. f 7. L. 09. do B. Y. (6. 1.) L. 7. § 11. de A. R. D. (41. 1.) L. 23. 
§ 2. de usurp. (41. 3.). Savigny p. UCYII. &0. Arohiv fUr eivilist Prax. 8. 
B. 332. Note 15. & 20. B. Nr. 4. 
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is consequently lost the moment it is acquired by another.* 
Nevertheless It is conceded that several persons mny at the same 
tiine jointly possess a thing in ideal portions;'' such a state of 
joint possession is^ if jnridical, termed eompotutmo or, if it be in 
ri|^t of others, eondetenUo.* 

n.-ACaUI8III0H OF P06SE8SI0V. 

For the acquisition of the poBsession of a thing, physical 
i^prehension of it and an intention to detsin it mnst co-ezist^ 
Hence, 

1. A merely ideal person cannot by itseilf commence a posses- 
sion ; * nor does an heir become possessed of the inheritance by its 
mere devolution upon him, although he sneceeds to all the 

possessory remedies actually acquired by tlie deceased/ 

2. Persons witliout a will cfumot by themselves acquire posses- 
sion.* This principle is applicable without qualification to tliose 
infantes deemed by law to have no will,^ but not to other person^ 
under the age of puberty.' 

• L. 3. § 5. h. t. (41. 2.) L. 19. pr. de precar. (43. 2(5.) L. 5. § 15. commod. 
(13. 6.). tiavi^y § 11. A. F. y. d. Hagen, iiber d. gleiohzeitigeii Jiesitz des 
preotrio rogans u. in ngatu. Huum 1840, is <rf a Mawwhat iaStmmt 

opinion. 

>> L. 20. h. i. (41. 2.) L. 5. pr. de ovboiu ediot (87. 10.) L. 10. pr. G. de 
bon. auct. iud. (7. 72.). 

* S. Stryk do oompossossione. Hal. 1G74. (op. T. 2. n. 17.). 
' L. S. 1 1. L. 34. pr. h. t. (41. 2.). 

• L. 1. § 22. L. 2. eod. L. 1. 1 16. d qois tMtem. lib. (47. 4.). a G. Biener 

opusc. Vol. I. nr. 66. 

' L. 23. pr. h. t. (41. 2.). Miiller ad Leyser Obs. 514. Stryk do transit, 
poss. in heredes. Helmst. 1665. Idem U. M. P. L. 41. T. 2. § 6—10. 

* L. 1. S 8. eod. 

L. 1. § 3. L. 32. § 2. cod. The L. 3. C. eod. (7. 32.) is not opposed to this 
whether as explained by Savnp^ny § 21. p. 2H4 — 296., or by Gcstenlinf^ Nach- 
fonoh. 2. B. b — 14., or by Puchta im Khein. Mus. f. J. 5. B. 1st. 3. who in my 
opinkn liM oflbnd tlie bert intetpntation d H, butfrlio ii inong m auikuig 
wry young penona aa ezoeptinx, and in dxawing too huge an infereaoe 

» L. 1. § 3. 11. L. 32. i 2. h. t. (41. 2.). 
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8. In 8trictQ688 than can be ho tnnBmisaion of posaeonon 
{dUmatio, aecusio pouemonM)s but each peraon ac^piues for 
hunadf a new posaeaakm. however, poaaeaaion ia acquired 
by mxtoB of a bOateral legal Innaaotion, or by ancceaaioB on 
death, the poaaeaaion of the laat holder ia continued to the 
advantage of hia aiiGceaaor,^ bat, in the caae of an heir, 
it ia accompanied by the defiMsta in the poaaeaaion of the peraon 
to whom he aucceeda.^ 

§ 222. 

Vodes of Acquisition.— The modes of acquisition (with respect to 
which an uuse])iin\te(l accessory is of the same nature as its prin- 
cipal) are twofold, viz. : either unilateral permitted or unper- 
mitted acts (occupation, invasion)," or bilateral transactions. 
Acquisition of possession in the last mode is termed delivery 
itraditw). For this it is necessary that there should be on the 
part of the tranaferee an intentional acceptance, on the part of the 
transferor due abandonment,® and alao on the part of third peraona 
absence of poaaeaaion (potumo vacua), i.e. the thing muat not be 
in the poaaeaaion of a atranger, for if it be there can be no deUvery 
of poaaeaaion until he ia ousted^ If, however, he who by a 
bilateral transaction ia to acquire juridical poaaeaaion ia already 
in the actual poaaeaaion of the thing, there ia no neceasity for the 
thing to paaa and repaaa from hand to hand, but juridical posses- 
sion is conferred by the agreement itself, and, if that be conditional, 

^ L. 4. § 1. 2. de aUenat iadio. mot OMm. (4. 7.) L. 3. § 6—10. L. 6. da 
itnieie (43. 19.) L. 18. | 1. qnem Mnr. am. (8. 6.) L. 13. § 7. 9. h. t. (41. 2.) 
L. 32. § 1. do S. P. U. (8. 2.) L. 46. do donat. int. V. et U. (24. 1.) L. 11. de 
A. 11. I). (41. 1.) L. 14. § 1. do usurp. (41. 3.) L. 14. 15. 16. do divers, 
temporaL praescr. (44. 3.). Unterhokner Verjahrungslehre 1. B. J 131—135, 

1 L. 11. 0. h. t (7. 32.). A. Demnngv die aooenio poMeMkwds atoh r. n. 
OUL Baoht. W&n. 1842. Cap. 2. 

" L. 40. de act. c. v. (19. 1.). Gcsterding Naohibnohaiigeii l.B. 354—357. 

- L. 1. § 1. h. t. (41. 2.) L. 12. de vi (43, 16.). 

• 5 40. I. de rer. div. (2. 1.). 

» L. 12. G. da probat. (4. 19.) L. 8. a da set. ant (4. 40.) L. 13. a da diitr. 
pign. (8. 28.). This is not contraiy to L. 16. de fundo dot. (23. 5.) L. 10. § 2. 
dc cond. flirt. (13. !.)• Struben 3. B. 62. Bed. Savigny i 11. Qmtra 
(lesteiding v, Eigenthum 101 — 171. 

o 2 
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oil ])erformnnce of the condition.*' This is called traditio brevi 
inunuJ It is dear tliut tliere is notliinp of a special nature in such 
a transaction, ajul the presence of ike parties is not essential to the 
validity of the contract.* , 

§ 223. 

. Aoqiiintion by an agent— Several modes of acquisition, not in 
accordance with the foregoing strict . mode, but of a singular 
nature, and consequently not to be extended, have been from time 
to time legally leoogmsed Uradklw fieta, qwm fnuKHoP As such, 
must be considered' the rule that poeaeasion can be acquired by 
means of a third person {^^onemo me<2ia&i). In order, however, 
that this may take place it is necessary — 

1. That the agent be capable of acquiring possession and that 
he take it for his principal; and if tiiese requisites are fulfilled, 
but not otherwise, the principal, without more, acquires whatever 
any person taking possession (. an acepiire for liimself ; " but it is a 
doubtful point whether any weight is to be given to the opposing 
will of a slave, in a case where, at the time of delivery, possession 
was expressly given him for liis master, and the slave, notwith- 
standing this, took possession for a third party.'' 

2. The principal must himself also either acquiesce in tlie trans- 
action at or after the acquisition of possession, or be treated by 
law as if he had acquiesced therein ; possession is consequently 
acquired — 

' L. 38. § 1. h. t (41. 2.). 
, ' L. 9. § 1. 2. de pnblUnan. (6. 2.) L. 0. ^"9. d« B. C. (12. 1.) L. es.' pr. da 
tviot. (21. 2.) L. 9. § 6. de A. R. D. (41. 1.). 

• Sec contra Cuiao Obs. L. 1. c. 3. and Voet comm. L. 12. T. 1. § 5, on account 
of L. 47. dc R. y. (0. 1.) L. 1 1. pr. L. Id. de K. C. (12. 1.) L. 34. pr. maadat. 
(17. 1.). But 9C'C SaWjjny § 19. • * 

• Bnt see 8a\-igny § 13—28. Hnflslaad v. Bents. 88—122. Oeitndiiig, v. 
Eigenthum 69 — 71. 98. 99, and in his alte und ncuc Irrthumer 21 — M, 
differs from both of them. B. W. Pfieifier dae Beoht dei Kxi^aerobenmg. Coiael 
1823. p. 10—19. 

• L. 1. 5 9. 10. 20. h. t (41. 2.). 

- " L. 18. dedoiuil (39. 6.) L: 87. i 6. de A. R. D. (41. 1.) L. 1. 1 19. h. t 
(41. 2.). See fiir the diflhrent interpretations. Chcsii inUrpr. L. 1. c. 32. 
(m lurispr. Rom. t t Attica T. U.). Savigny % 26. HufiBhuid Civihr. 1. B. 727. 
Frits Erlaut. 2. Heft 316—318. 
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' A. By 8 person as-mandatory, from, the time that poBBesskm is 
taken ; and there is not (except in the ease of possession on which 
to gronnd prescription) any necessity for special knowledge of the 
taking possessionJ 

B. By ratifying a previous nnilateral acquisition of possession.* 

C. Moreover masters and heads of fomilies, even if themselves 
incapable of acquiring posseasion,^ acquire that possession which 
is obtained for tliem by slaves (the proiKnly in or usufruct of 
which is ill them), or by their Jil 't i JamiHa>< ; and the possession so 
acquiied by tlie masters and heads of families dates, even without 
any special knowledge on tlieir part, from tlie time it is obtjiiiied 
for thera.*^ In order, however, that an owner of a slave may as 
such acquire possession by liim, the slave must not be in the 
possession of any other person.** 

D. Lastly, guardians aeqdaB possession for those under their 
care,^ and even infiints may commence the act of detention.^ 

By all these means moral and fictitious persons may acquire 
.possession^i 

§ 224. 

Conrtitutnm pcssesBorium— From these principles, coupled witli 
the rule tliat the detention of a tiling is just as good as the reeeiit 
seizure of it, follows tlic legality of the so-cidled rtnuytituttun 
pos»e»8orium.^ A juridical possessor who wishes to transfer the 

r L. 49. ^ 2. L. 61. h. t. (4 1 . 2. ) L. 1. C. eod. (7. 32.) L. 41. 47. do oflorp. (41. 3.). 

• L. 24. de neg. gest. (3. 5.) L. 42. § 1. h. t. (51. 2.). 

• L. 1. § 5. 22. L. 2.. eod. L. 16. de 0. et A. (44. 7.) L. 22. 8 3. L. 29. de 
captiv. (49. Id.). 

* See thakftaffliaadL. 21. pr. de A. B. D. (41. 1.) L. 1. § 0. 8. L. 49. pr. 

L. 60. pr. h. t. (41. 2.). 

* L, 1. § 5. L. 3. § 12. L. 4. L. '2i. L. 11. § 1. eod. 

* L. 1. § 6. L. 34. § 2. ood. L. 21. pr. L. 54. § 4. de A. li. D. (41. 1.). 

• L. 11. ( 6. de^(^ sot (13. 7.) L. 13. § 1. de A. B. D. (41. 1.) L. 1. ^ SO. 
h. t. (41. 2.). 

. ' Ante § 221. Nolo h. 

» L. 1. § 22. L. 2. h. t. (41. 2.) L. 16. de 0. et A. (44. 7.). 

^ L. 77. do R. Y. (6. 1.). Maaoov de oonstituto poaaesaorio. lips. 1733. 
•(epoM. T. 1. n. 4.). Stngay | 87. The doetrine ie whoUy denied liy 
Oipbaaiu leetmr. AJtotpbin. p. 120. 121. 474. and paitty liy Pnfendorf T. 1. 
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juridical possession of a thing to another, but nevertheless to 
reserve tlie detention or co-possession of the thing to himself, 
as a ^wssessor in right of that other, can effect this by a mere 
contract.^ Such a contract is never presiuued,^ except in the 
case of an uniYersal partneraliip.^ 

§ 225. 

Other cases— Possession may be acquired in addition to the 
modes abvady mentioned in severtil oilier spei iid ways. 

1. Possession of a connected -whole is accjuircd as soon as 
possession is taken of any part of it,'" and consequently when a 
seal is placed upon it with the mtention of taking possession." 

2. By depositing a thing in a house with the consent of the 
possessor ihereol^ 

3. In cases of conventional acquisition of possession, by merely 
pointing to the thing to be taken, provided it be visible f {tradUio 

4. By catching in traps.*! 

0. In case of enclosed things, by giving vcp the instnunent used 
to get at them, irith the intention that it shall be so used ' (Imditio 
aymboUea), 

6. By delivexing up that which evidences the right of the giver 
to -possess.* 

OIm. 10., and istennfldaiiiinaliniiflcApriiigof praetan byBoMhirt Zdtoehr. 

B. 2. p. 131—134. 

' L. 18. pr. h. t. (41. 2.) L. 77. de R. V. (6. 1.) L. 28. L, 36. § 6. C. do 
donait. (8. 64.) cap. 9. X. de net. spol. (2. 13.) 

L. 1. § 2. de perio. fit oomm. (18. 6.) L. 48. h.t. (41. 2.). 

" L. 1. § 1. L. 2. pro socio (17. 2.). 
. - L. 77. do II. V. (6. 1.) L. 3. § 1. h. t. (41. 2.). 
■ L. 1. § 2. L. 14. § 1. de perio. et c. (18. 6.). 

' L. 18. f 2. h. t (41. 2.), oompoMd with L. 9. 4 8. de ivve dot (28. 3.). 
f L. 18. § 2. L. 51. h. t (41. 2.) L. 79. da soliit (46. 8.), oampmd tritii 

L. 3. § 3. h. t. (41. 2.). 
< L. 55. do A. 11. D. (41. 1.). 

' § 45. 1, de rer. div. (2. 1.) L. 74. de oontr. mt, (18. 1.) L. 1. § 21. h. t. 
(41. 2.). 

• It is ao aocording to practice, L. 1. C. de donat. (8. 54.). For the diflcrent 
opinions occ Savigny § 16. p. 244. HoMbiuI Qeistdfis.EL. l.B. 168~iaO. 

oad vora Besitjs. 123 — 126. 
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7, Possession is also sometimes expressly conferred by law 
such possession if it is, as is the case in several places, extended 
by new statutes and ciistoiu8,° is tennad by aome po»ae$sio 
ewUimnuL* 

QLH^nnunjAHCE Ain) loss of possession. 

L PhfaioaUj. 

S S86. 

The doetnnea ij^tmg to fhe contmnanoe of poaaeaaion natnraUy 
ipeanlt finom thoae relating to its acqniaition and loaa. 

WtQi respect to the loaa of poaaession the following ought m 
atriotneaa to be the role, via., thai poaaeaaion ia lost aa aoon aa 
either physical detention or the will to detain ia at an end.' But 
thia rule ia ao qualified that poaaeaaion ia only lost when the thing, 
the actual detention whereof has ceased, cannot at will be 
retaken, or when the will to detain it is positively abmuloned. 
Uidess one or the other happens possession continues {animo 
possidemiis).^ 

Possession of a thing is then lost when it becomes impossible 
at will to reacquire tlie physicjd detention of it ; and consequently ; 

A. When the thing itself ceases to exist; and this includes the 
caae as well of a thing the ownership in which is changed by 
q»ecification (Syst § ^hh), as of a thing which has become altogether 
incapable of being legally poaaeaaed.* 

• L. 80. de E. V. (6. 1.). 

• An exMmIe h slBwded by the SeoUiiia miiitioiud in esp. 2. X. do 
ooosaetod. (1. 4.) Compare Ccdao Obs. L. 19. e. 18. GhmdliDgiana P. 7. p. 

"168, &c. Gnipcn tcutsche Alttrth, 1. Cap. 

■ Stryk dc poes. instrumental, c. 1. n. Struv Ex. 42. § 17. 

' L. 3. § 6. a. 13. 17. L. 15. L. 30. § 4. L. 44. § 2. h. t. (41. 2.). The 
itatement hi the teoct is not inoonnatoit with L. 8. eod. L. 1S3. de R. I. 
(fiO. 17.). Btcngaj § 30. Suse in Gurhtt animadveraionom anctorea 
veteres specimen 3. Haml). 180G. p. 15 — 18. has attempted an emendation. 
Dabelow reprehensa Savignii cap. Sect, 1, p. 57 — 9.^. is quite of a dilicrent 
opinion, and a peculiar notion is also entertained by Zaoliaria lievisiim der L. 
Berite. 61—64. 

• L. 3. § 11. L. 27. L. 29. h. t. (41. 2.) L. 31. § 4. do mmf, (41. 3.) 1. 
i 25. de vi (43. 16.) L. 12. § 2. do nb. BXUSL iud. (42. 6.). 

■ L. 30. § 1. 4. h. t. (41. 2.). 
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B. Wieii in consequence uf external physical causes the thing 
cannot be got at or 

C. When the thing is so lost out of our custody that it cannot 
be refound.*^ The i)ossession of tame animals is consequently 
lost when they stray.'* AVild animals are only possessed so long 
as they can be seized at "will,^ and tamed animals -so long tks they 
retain the habit of coming, home/ Slaves, however, even when 
fugitive, remain in the poBMBsibn of their master.^ 

D. LasUy, possession is in eveiy case lost when obtained by 
another;^ as ivfaen forcibly acquired by a stranger who is not 
immediately dispossessed.* According to some passages the 
abandonment of a thing througli fear of violence applied with a 
view to that effect, does not amoimt to a dqoivation ;^ alihon|^ 
it is certainly otherwise if the regaining or exercise of possession 
be prevented/ Clandestine deprivation causes the loss of pos- 
session of moveables,"' but not of immoveables unless the former 
possessor, as soon as he has knowledge of the fact, neglects to 
turn tlie usurper out," or tlie latter is too powerful so to be dealt 
with ; in whicli case however the possession of only so much as 
he physically occupies is lost.*^ 

• L. 13. pr. L. 30. § 3. eod. 

• L. 3. § 13. L. 25. pr. L. 44. pr. «od. 
< L. 3. § 18. eod. 

• L. 3. § 14. 15. eod. L. 3. $ 2. L. 5. pr. §4* de A. B. D. (41. 1.). 8ea 

Ommerer Beitrftge zur Lehre v. Fischdiebstahlc. Rostock 1839. 
' L. 3. § 2. L. 4. L. 5. § 5. eod. L. 3. § lo. 16. h. t, (41. 2.)." 

• L. 13. pr. L. lo. eod. L. 16. § 1. de usurp. (41. 3.). 
k In ooolbnnity with the prindplet in $ 220. 

• L. 15. h. t. (41. 2.) L. 17. de vi (43. IG.). 

L. 9. pr. quod metus (4. 2.) R. 1. § 29. L. 3. § 7. de vi (43. 16.). Contra 
L. 33. § 2. do usurp. (41. 3.). Some think these passages can be reconciled: 
tee Hufeland v. Res. 137—161. and Savigny § 31. p. 402-^06. The newest 
<rftiMw frugmcnti it preferred 1^ Keoitettl ft ZtmoMni Unten. 1. Nr. 7. 

• L. 1. § 24. 47. de vi (48. 16.). 
» L. 15. h. t. (41. 2.). 

• L. 3. § 7. 8. L. 6. § 1. L. 7. L. 18. § 3. L. 25. $ 2. L. 46. h. t. (41. 2.). 
Savigny § 31. near the ra«t 

• L. 18. S 3.-4. h. t. (41. 2.). 
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2, MentaUy. ... 

§ 227. 

Possession is also lost when tlie possessor, being in a position 
lawfully to alienate/ positively abandons his will to detaiii.P 
This is deemed to be the case when he dies without successors ; 
neglects tlie possession ; is without special cause absent for a long 
time;* and when he allows moreables to remain nngoaided out of 
fais eustody.^ 

8. By third peisoni. 

§ 228. 

Possession can moreover be continued and lost, by means of an 
agent. Here it must be observed — 

A. An agent cannot by a mere resolve, himself usurp possession 
of the thing {nemo ealmam posseatumu ^te 9ibi wuUun poUU)m 
'^OT that purpose some act is necessary; namely, in case. of 
immoveables ouster of the principal but in case of moveablea 
meiie t^xm of the tbing anmofiurandL* 

B. Possession cannot be lost or tiansfecred to anoUier merely 
by the wtU of the agent. There must be on his part some 
physieal.aet which according to the principles in $ causes loss 
of possession;* in such cases the physical act of the princ^al is 
nnimportsnt' Possession is consequently lost throng an agent 
when he is himself ousted,* or when he permits another to take 

» L. 3. § 6. L. 17. M. L. 3^. pr. h. t. (41. 2.). 
« L. 13. $ 1. eod. Savigny ^ 83. near fh« end. 

' L. 27. L. 29. eqd, 

• L. 37. § 1. de usurp. (41. 3.) L. 11. C. undo vi (8. 4.) oomparod withL. i. 
C. h. t (7. 32.) and Betes 1. o. P. 2. o. 2. § 5. (Maanaiu Ih. T. 7.). 

« L.S.$lS.L.47.h.t.(41.a.). 

• L. 3. § 19. h. t. (41. 2.) L. 0. ( 3. de preo. (43. 26.) oompsied with L. 

18. pr. de vi (43. 16.). C. Comes de Rcisaoh de antiqna f^gvla : »emo ooimmmi 
fiOtseMionia sibi ipse mutare potest. Landsh. 1821. 

> L. 3. § 18. h. t. (41. 2.) compared with L. 1. § 2. L. 67. pr. do furt. (47. 2.) 
Swigny i 83. Hnftland t. Bents 187—140. 8eo too Hugo tiv. Mag. 5. B. 

123—125. 

' L. 1. § 45. de ^-i (43. 16.). 

• L. 3. § 12. h. t. (41. 2.). 

• L. I. § 22. de vi (43. 16.). 
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possession,^ but not when his will to detain is at an end or is 
renounced by him,^ or when lie merely deserts the thing.** 

X7.-aVA8I P088B8«ia 

§ 229. 

AHQumgi aeeording to § 216, thofle who exercise ric^ts in rem 
over a thing of another have not the possession of the thing 
attnbiited to tliem, nevertheless tliey are deemed to be possessors 
of the r'ujht they exercise, and are entitled to interdicts to protect 
tliat right but tliese interdicts, not relating to the possession of 
the whole thing, do not deprive the stxict pa8ge$8or of his juridical 
possession. ' 

' Persons thus situated are termed juris poaettores or quati 
posses9oren: whilst a pouenof in the strict sense of the word 
(at ail events when he possesses ammo dommi) is, by way of 
^distinetion, eaUed wiporu poisesMor.* 

For the aoquiaitum of this eo-ealled quan fouumo both 
will and a physical act are <tf oonme requisite. In case of 
en unilateral nsoipation no li^t is aoqniied unless there be 
some positive act agunst the propiietor; or unless, if the n^t 

» L. 40. § 1. h. t (41. 8.) L. 83. M* «raip> (41. 8.) L. 18. ah. t (7. 88.) 

See Frobcn on § 220. Lobcnstem in Lindc Zcitschrift B. 9. Nr. 13. 

' L. 60. § 1. locat. (19. 2.) L. 25. § 1. L. 10. § 1. h. t. (41, 2.). 

' L. 31. de dolo (4. 3.) L. 3. $ 8. L. 44. § 2. h. t. (41. 2.) L. 7. pr. pro emt. 
(41.4.). Hnftlaady. BmUi 168-^178. Savigny p. 431.488. isof adiAnat 
opinicn on aMomit of L. 18. 0. h. t. (7. 88.). 

• L. 2. common, pracd. (8. 4.) L. 23. § 2. cx quib. causs. maior. (4. 6.) L. 
iO. pr. Bi serv. vind. (8. 5.) L. 3. § 17. do vi (43. 16.) L. 7. de itin. (43. 19.) 
L. 2. § 3. do preoftT. (43. 26.) L. 10. C. h. t. (7. 32.). Cuperus P. 1. o. 4. 
Savigny ( 18. 44-^7. Aieh. ftr «ML Itaz. 8. B% Ifr. 1. a Albirt ftlwr 
den Baiiti ukBrparL Saehen. Leipi. 1888. Someiriuit diflbent opixdona are 
to be found in Vereuche uber don Quasi-Besitz. Halle 1806. L, H. Wieder- 
hold das intezdiotom uti powidetii Haoan 1831. Christiaiuea Inititap 
Uonan 194. 

. 'L.08.]ir.h.t (41.8.)L.8.§7.iriipoiddet (43.17.). 

' Vatican. Fragm. § 92. Oaiaa lY. 139. TheopluliiB L. 2. T. 9. § 4. L. 3. 
T. 29. § 2. L. 2. § 3. L. 6. § 2. de precar. (43. 26.) oomparod with L. 32. § 1. 
de S. P. U. (8. 2.) L. 4. ^ 27. de luuxp. (41. 3.) L. 1. $ 8. quod legator. (43. 3.). 
BodUiolta Venodie Nr. 8w 
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be of a negative character, his acts are eflfectuidly opposed. 
In case of acquisition by a bilateral transaction, if the right be 
negative it is acquired by the transaction itself, but if positive 
only bjr thjC commenced exercise theieof {quasi traditio)} 

Quanpotteuio is lost by the impossibility of renewing at will 
ilie ezeroise of the rights or by abandomnent pf the intention to 
possess.^ 

, The Canon and Gennan laws have, as will hereafter appear, 
jS 387 — 389) to a certain de|^ extended these doctrines to those 
who ezexoise rights wpenonam over tibrngB and to other cases. 

T.HXmBOimGBB OF POSBMnUT. 

L General, 

§ 230. 

The consequences of possession are partly general, and so far 
essential to all kinds of possession, and partly si)ecial. 

The general consequence of possession is that every possessor 
(in a wide sense) must be left in his actual state imtil some other 
person brings forward superior grounds, which show that such 
actual state ought to be transferred to liimsell*' The person in 
possession, therefore, is not called upon to show his title, i.e. to 
declare the legal fonn d ati o n of his possession;^ the harden of proof 
is not npon him, and in cases where evidence is evenly halancedhe 
socceeds.™ The harden of proof is, however, thrown on the person 
in possession (at least according to the opinion of moat practi- 
tioners) when he seeks by virtue of his possession to encroach 

' L. 3. pr. do usufr, (7. 1.) L. 20. de servit. (8. 1.) L. 6. § 1. si eervit. 
Vindic. (8. 5.) Hufeland v. iV sitz. 81. 82. Saviguy § 40. § 47. Heisler in 
his examinatioii of the questiun whether negatiTe servitudes can be ao^uired 
by man oontnet niUioat titaite (ia his Alili. HUU 1788. 1. Xh. Kr. 8.) 
expreesM aa opfaiioa differant from the above, and roalntaina tiiat a ^wui 
traditio is necessary . 

» L. 12. § 4. de Wr. (7. 1.). 

^ L. d. pr. si iisusfr. pet. (7. 6.) L. 2. C. de oond. ob torp. causs. (4. 7.). 
1 L. 11. G. d» pet hered. (3. 3i:) L. 84. de B. Y. (8. 1.) L. vlt 0. eod. 

(3. 32.). 8. Stryk de necessitate edendi titulum poss. Frkf, ad V. 1688. 

• L. 8. 14. de probat. (22. 3.) L. 4. do cdcudo (2. 1.) L. ult. C. do K. V. 
(3. 32.). 8. Stryk de poasidonte non meliore. Frkf. ad Oderam, 1687. 
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upon the eBsentially onrestaicted rights of another who opposes 

Buch attempt." 

To protect possession, every person therein has the right extra- 
judicially to defend himself ° and judicially to meet his opponent 
with an exceptio,P and in certain cases to institute proceedinga 
ggunst him. How*£ur mere possession is a ground for actively 
instituting proceedings can only be ascertained from the law of 
interdicts, which are speoial conseqnences of possession. Li this 
pLaee It is simply necessary to state that no one is-in a position^ 
merely because he premotulif had possession of a- thing, to demand 
it by an acHo tn rem agpinst third persons, and that consequently 
the rights which flow from possession {jus posturiam^ are not in 
hut in personam^ (§ G4.) 

2. SpeciaL 
§ 231. 

The specifd oonsequenees of possession are, that in some casea 
a possessor is entitled to the produce of the things of another, and 
by seizure or continued possmion gains the owner^p of the 
thing possessed ; but this will be best examined with the law of 
property. The only special consequences requiring further 
development in this place are the right oS retention' (fien), and 
possessory interdicts. 

jL BIGHT OF RETENTION. 

§ 232. 

Lisn.— Lien {jus reteationM) is a right to detain a thing until a 
demand is satisfied.* 

■ C. IhoiBMini de onare piobaiidi in aotikme xugafairia. HaL 1716. Hufthad 
Beitr. nr Bar. d. pos. R. 4. St. Nr. 10. Grolman ft Ldhr Uagoz. 3. B. 507— 
612. But see L. 5, § 1. si ususfr. pet. (7. 6.) L. 6, § 1. L. 8. § 3. si aerv. vind. 
(8. 6.) L. 15. do nov. op. nunc. (39. 1.). Weber Beitr. zu der Lehro v. d. Kl. 
a. V.inr 2. & 3. St. Nr. 16. K. C. W. Kliitzcr Vers, eines Beitrags zur Bcrickt. 
d.Lelu«v.d.Bewieialaat Jena 1613. FhuiblraimAnlL£<)iv.FkuLB.21.p.32. 

• Ante § 61. compared with § 226. near the end. 
' L. 5. pr. in fin. si UBUsfr. pet. (7. 6.). 

« Thibaut Yersnohe 2. B. 61—06. 

' Some are of a diftrant opinion. £. Wippennann daa gemeiaa dentaohe 
Becht. Heft 1. Leipz. 1639. p. 36. 

• I. P. Bflialar da iure latent Hal. 1751. (Ezera. 1. n. 2.). O. L. Boabner de 



L iyiii^cd by Google 



RIGHT OP BBTBNTION. 900 

If tliis right is the consequence of a contract or a testamentary 
disposition {ju8 rctentionis conventiQfiiaU,tuUim£nUinmi^ 
as fixed thereby must be observed. 

If, however, the right ezints iBdepeodAntly of permissioii (jui 
ret. iMfoU) tbe demand, on aooonnt of which the thing is sou^t to 
be kept baek, must relate in some way to the thing (i2e5tliMii. 
<ofMtemm). The ri^t exists in the. following caaes.-^ 

A. When a pera(Ai in poeeessiop of a thing has made nsefiil or 
necessary * outlays upon or respecting it. 

B. When the recovery of a thing from its posaesBor is sought by, 
an aeHo direeta he can retain it until he is satisfied all the demands 
iqion which he could ground an actio eontraria (Syst. § 402) ; 
even although such deniimds ai'e not of the nature mentioned in 
the preceding paragraph ; « 

C. So also can a person v,\io lias a riglit himself to satisfy his 
demands out of the thing he possesses/ This sort of lien is said 
to lie qualified {jus ret. quaVificatum) by way of distinction from 
other sorts which are said to be simple {jus ret simplex). 

I>. He who is bound to deliver a thing up in consideration of 
some act to be performed, may detain the thing until performance.y 

E. The retention of a thing is also lawful by one who has by it. 
suffered a loss which the owner is bound to make good.' 

F. Pledge holders have, in case of a valid ptgmu, the general 

iurc rctcnt. eiusquc cffcchi. Goctting-. 1771. (Elect. T. 2. n. 13.). I. L. Schtnid 
de lis, quae ad excrccud. ius rcteut. suut uecessar. len. 1785. J. C. W. Fasehua 
ayst. Daistellimg d. Lehre vom Bet R. 2nd. edn. HaL 1798. C. W. Sobenok 
d. Lelue ▼. d. Bcitaitionsraoht iva. 1837. K. Laden dat Betentionandit. 
Lpz. 1839. 

* L. 2. pr. ad L. Rhod. deiaot. (14. 2.) L. 1. C. si aliena res pignor. (8. 16.) 
L. 27. $ 5. L. 48. de R. V. (6. 1.) L. 21. § 2. de donat. inter V. et U. (24. 1.) 
L. 58, H- de tut, (47. 2.). 

* L. 18. § ult. oommod. (13. 6.) L. 1. pr. quib. mod. pig:n. vol hypoth. (20. 6b) 
L. 8. pr. de pign. act. (13. 7.) L. 2. pr. de lege Kbodia (14. 2.). 

' L. 9. in qoib. oauM. pign. (20. 2.) L. 29. C. de iore dot. (6. 12.). See 
Ludeu § 23. 

f L. 18. f 8. de Mt E. Y. (19. 1.) L. 28. $ 4. de oond. iadeb. (12. 6.).' This 
is referred by lome to a taeit undenteadiog. Against mdh diitin0tiem see 

Laden § 8. 

* L. 9. § 3. de 4amn. inf. (39. 2.) L. 8. de inoend. ruin, naufr. (47. 9.}. 
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right to retain a tiling until all their demands, whether connected 
therewith or not, are satisfied ; * this right, however, is not to be 
extended to (others.'' 

With respect to the disputed question, whether the demand of 
the person retaimng must be clear,^ the oniy answer which can be 
given is, if he be required by ordinary process to give ap the thing 
he can insist npon being left to the proof of his exceptio. If, 
however, he be sued hy smmnaiy pfoeets, in which onoertain 
€xeeplAon€9 as a mle are not regarded, then his demand rnnst be 
clear. 

A eoneuirence of oreditorB, moreover, does not deprive a person 
in possession of any advantage irinch he may have by virtae of a 
right of retention.' 

B. INTERDICTS, 
a. Soman, 

Possessor}' interdicts (§ 03) have fur their object the acquisition 
of a possession never as yet enjoyed {int. cuiipiscend<e posscssionis)^ 
or the protection of a disturbed possession (int. retinenda poates- 
nonio), or the restoration of a lost possession {int. recuperanda 
jMMesMonM).^ The two hitter only can be reckoned amongst the 
eamequMceB of possession.' These interdicts are fomided solely 
npon possession, and no easceptio raising a qnestkm of ri^ has 
ever to he considered.' It is only occasionally that in interdicts 
of this sort the plaintiff has also to prove his right to possess; 

■ L, un. C. etiam ob chirogr. pec. (8. 27.). 

^ L. ult. C. commod. (4. 23.) L. 11. C. depos. (4. 34.). MiiUer ad hcjaei 
Obs. 368. But Boe Sohweppe Bfim. Priv. R. 1. B. § 183. d. 

* Gompue Stiyk de poiiaii. per eiat. Boa ratoenda oap. 2. ^ 15. 17. 
Fufcndorf T. 2. Obs. 130. Fasclius ^ 10. 

Opinions diffpr mncli on this point. Compare Gonner Handb. 4. B. Nr. 82. 
§ 10. Gotz Entscheiduugen d. Faoult Aitorf. Nr. I. Pfeiffer praot. Ausf. 2. B. 
Kr. m. Gaas Zeitiolir. 1. B. Nr. 28. Spangenberg in linde ZsllMbr. 1. B. 
Nr. A. ff. B. Nr. 13. 

« § 2. 1, h. t. (4. 16.) L. a. 1 8. h. t. (48. 1.). 

' Sa\'igny § 35. 

' L. 4. I. h. t. (4. 15.) L. 1. § 3. uti poos. (43. 17.). Loysor 5p. 499. m. 4. 5. 
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when such is theoaae the interdict is termed mixed {int. mixtwm).^ 
In a general theory of i>088e8Bion those interdicts retincnda et 
reevperanda possessionis only have to he considered, which are not 
eonfined to certain special casea. 

a. nmtlMMUDJR P088CBBIONIS. 

§ 234. 

For the protection of a possession not lost*' bat disturbed* 
otherwise than by special permission (remissio),^ the Boman law 
provides as an inteniieMim duplex^ ii 68), in the case of inunove- 
ables, the interdict uH potmda&t^ and, in the case of moveaUes, 
the interdict iititidH" which is nclW predsdy similar to the othe^ 

The plaintiff here is the person disturbed ; he must be a 
juridical possessor in his own ri^t» and must be in possession at 
the time of the institution of the interdict* 

The defendant is he yibo caused the distnxiNmoe, but not/ 
according to Roman law, his heir as snch.P 

The decree prohibits further disturbance, and awards damages, 
and a cautlo de nan ainplim turhando.^ 

If the defendant sets up and proves by way of exccptio that tlie 
plaintiff obtained possession irom him vi, clam aut precario,^ (an 

. ^ For example L. 3. g 13. dc itinere (43. 19.). Mixta is a word Bometunes 
alflo applied to the duplieiat ante § 63. 
« Tit. D.fcmiinon. (48.85.). 

" L. 1. § 4. L. 3. § 2. 3. 4. h. t. (43. 17.) L. 11. de vi (43. 16). EepeciaUy 
Savigny § 37. 38. 39. C. Albert iibcr das interdictiim uti possidetis. HnJlc 
1824. iirchiv fur civil. Prox. (i. B. 270 — 277. Some peculiar views are 
taken by L. H. Wied«riiold daa intexdifltam nti powdrtit Ao. Kumo 1831. 

> § 7. I. h. t. (4. 15.) L. 2. pr. de mtnd. (48. 1.) L. 8. pr. f 1. h. t (48. 17.) 
L. 37. § 1. dc O. ct A. (44. 7.). 

- Zeiteohr. f. gesoMohtL Km, B. 11. Nr. 9. 10. Weiake Beofatdexikon. 
B. 5. 627. 

• 4 4. L 11 t. (4. 15.) L. OB. 4 1. Qtnilii (48. 81.) Fdokfea Camu der 

Iiwtitut. 2. B. p. 608—610. "Wciskc Rechtslexikon B. 6. 633. 

° § 4. I. L. tm. § 1. eit. L. 1. § 4. L. 3. 4 8. h. t (43. 17.). Yaogerow 
Leitfaden § 336. 

» jimt0 4 71. and SehmidtT. Klagen § 170. 

« L. 1. pr. L. 3. 4 alt h. t. (43. 17.) L. vn. C. uti poss. (8. 6.). F. C. Conradi 
cautio dc non ampl. turb. in iudic. possessoriis usu fori xeoepiM, Halmtti 1737. 
' L. 1. pr. i 6. 9. L. 3. pr. 4 10. h. t. (43. 17.}. 
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exreptio which, iu certain cases, may he Rtrengthened by the fact 
tlmt tlie defendant had an older and better possession,) the plaintilf 
is himself to be condemned as if he were the defendant.' In this 
as well as in the following interdicts, the defence of lapse, of time 
^ 1207) must not be forgotten. 

^ BXO0PBBAKDA POBSSMtOVia 

For the restoration of a lost possession, the Boman law proiideB 

the person dispossessed witli tlie interdict unde vi or d£ vi 
simplici 8. quotiduma, if he be not dispossessed by force of arms, 
and with the interdict dr vi armata ». ituhlica^ if he be. Those 
interdicts are alike in every respect, except tliis, that the former 
does not lie rtf*iunst persons to whom reverence is due." 

The plaintiii'liere may be any person who being in possession of 
an immoveable thing is directly or indirectly, deprived of such 
poflseadon.' Whether the plaintiff was in possession in Iiis own 
or in another's right is immaterial;' but he will not succeed if he 
himself although by duress, gave up possession to the defiendant.' 
Moreover possesnon of moveables is not .thus recoverable except 
Inddentally along with an immoveable upon which they may be.* 

• Cap. 9. X. de probat. (2. 19.). Langenn and Kori Erorter. 2 R. Nr. 21. 
Bayer saminar. I'roc. 2. odn. 184 — 188. Tk)lley veniUMlite jurist. Aois. 1. B* 
Nr. 9. Sintenia Civilrecht. li. 1. § 46. Not. 19. 

• Rnbr. Tit. D. de vi et vi ana. (48. 16.) «t L. 1. i 4S. Ibid. { 6. L do 
interdict. (4. 15.). GoneraUy H. C. CrM Diw. qua speoim. iurispr. CicoronU 
exhibet s. Ciceronem iustam pro raccina caussam dixisso ostcnditur. Lugd. B. 
1769. F. O. Fleok oomm. bi&a« de iaterd. oude ¥i et remedio spolii. Lif*. 1797. 
fievigny § 40, 

> L. 1. 4 48. h. t (48. 16.). 

' L. 1 . § 9. 10. 23. eod., oomp. with L. 1. C. si per vim (8. 5.) On aoooant 
of the ditfei^nce of opinion with respect to the meaning of poasessio nafurah's 
and civilUf the above statement is contested. See the works cited in § 217. 
aotwd. ftl OeigMrlnUadaZeiiMlir. B.lS.llr. 10. 

r L. 5. h. I» (48. 16.) L. 9. pr. quod met oaiun. (4. S.). 

• L. 1. S 3. 29. 45. h. t. (43. 1(5.). 

• L. 1. § 3—8. 33. L. 3. § 15. cod. Notwithstanding L. 34. C. local. (4. 65.) 
L. 7. L. 10. C. undo vi (8. 4.). Aiohiv fur civilist. Praxis 1. B. 105 — 111. 
Lhide Zdtselur. 1. B. 418«-481. I. A. Fritt fespooe. ad quaest. qnam aetitmem 
constitntio L. 7. C. unde vi— conccdat. Friburg. 1828. Puohta Corsus der' 
Inat.2.B. 612. Weiske fieehtslaukon 6. B. 688. Bee Savigny ^ 40. p. 689 686 
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This interdict now also lies when possession, lost by absence, is 
obtained by another.'* 

The defendant is he from whom the violence either mediately 
or immediately proceeds but never a third possessor or an 
nnenriched heir.** 

The end obtained is restitiition of poBsession with all aocessories ; 
hot full compensation only for the period of one year.' 

The exeepiw that the plaintiff obtained possession from the 
defendant vi, dam out precorio, is not here admissible/ 

There was formerly an vfUetdietm^ de d(mde9lmek poatestione, 
bat this is now obsdele^ as clandestine usurpation no longer ter* 
minatea poB8ession.K 

y. IVTIBOIOTVM MIZtUM. 

§ 28(5. 

If possession is awarded to a person but its acquisition 
or continuance is fraudulently prevented, or if possession is 
wronf^fully usui'])ed by another, the person aggrieved has a g<'neral 
interdict ria Jint ei qui in posaem'wnrm miasus eat, whicli, according 
to circumstances, can be adipiscemUe, retin€nd<e or rrcupnuiiKhe 
jMMMMiontf.'' With respect to tlie plaintiff, defendant and object, 
it agrees with those already mentioned.' There are, however, the 
special grounds of defence, tliat there has been no fmiid on the 
part of the defendant, or that there is no leg^ ground for awarding 
possession to the plaintiff.'' 

' L. ult. C. h, t. (8. 4.). Saviffny § 43. 

' L. 1. § 12-15. L.3. § 10. 11. 12. h. t. Ifi.). 

" L. 1. S 48. L. 2. L. 3. pr. L. 9. cod. L. <i. § 10. uti poss. (4a. 17.) L. 11. C. 
do A. et A. P. (7. 32.). 

• L. 1. pr. ^ 31. 38. 40. 41. L. 6. de vi (43. 16.) L. im. C. si per vim 

(8. 5.). 

' § fi. I. dc iutcrd. (4. 15.). 

* L. 7. § 5. comm. divid. (10. 3.), oumitarcd with Savigny § 41. 

k L. 1. pr. I 1. 2. 3. h. t. (43. 4.). Weidw Bechtdezikun B. 6. 
p. 597. 

' L. 1. § 5. 8. L, 2. L. 4, § 2. 3. eod. 
' L. 1. § 4. 6. «. eod. 

r 
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h. Modern ErUmions. 

a. RKMF.DIUM BPOLIl. 

Many important extensions and modifications have been intro- 
duced by the Canon and German law, and by practice. 

For the reacquiution of a lost possef^sion^ a new remedy, 
rtmedkm 9poUit owes its introduction to the Canon law. This 
remedy may be used actiYely (acHo wpclii) or passively (exceptio 
ipoKt) and although not essentially different from the interdict 
md$ vi is nevertheless distrngnished from it by certain peeuliaii- 
ties in prooednre and by having a more extensive appUestion. 
For— 

a. Every person can avail himself of it who actually being in 
possession in the widest sense of the word"* is in any way, 
fraudulent or not, distorbed therdn : and it is immaterial whether 
this possession at quasi-possession, in the most general sense, be 

exercised by virtue of a right in rem or in personam, or whether it 

be taken away hy force or given up through fear, or whether its 
object be moveable or immoveable." 

b. The remedy lies in eveiy case against tlie heir," and even 
against third piulies who acqiiire tlie thing with notice of the 
8])olium but not against third pai lies in bona Jidc.P 

3. It is also available against persons to whom reverence is 
due.« 

' The ftUowing Iswi thaw thai this retrndy if not a remedimm rHmendtu 

pot$es»iom'a. Danz summar. Pioc. f 11. MOlIer ad Lcyscr Obs. 834. contra 
Struben 1. B. 142. Red. See generally T. H. Boehmer I. K. P. I.. 2. T. 13. 
Idem de dcpravato except, spolii statu (Kxerc. T. 5.). Fleck oomment. oit. 
p. 81. Woltaer Obs. iur. h&ac. 2. c. 35. Saviguy § 50. 

" Thb pwnwrion must be specially justified if it be iUegal by pmertU law, 
WKp, 2. de rcstitTit. spoliator, in 6. (2. 5.). 

* cap. 2. 3. 4. 8. 10. 13. X. de restitut. spoliator. (2. 13.). Pufendorf T. 2. 
Ob^ 142. Fleck 1. c. p. 97—99. 108—110. Hufeland v. Beaita 75— «3. 

* eap. 0. Z. de raptor. (5. 17.). 

* c. 3. C. 3. qa. 1. cap. 18. X. de rest spoL. (2. 13.) oap. 1. $ 1* eod. in 6to 

(2. 5.). Boehmer I. E. P. 1. c. § 7—11. 16. 17. I. 17. Gmur oposo. T. 3. 
p. 91. Contra Mevios P. 4. Pee. 69. P. 8. Deo. 383. 

* oap. I. X. de restitut. spol. (2. 13.). 
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5 urn. 

In order to prevent violeut proceedings, when two parties claim 
possession of a thing, the judge is, by the German Ikw/ required, 
with or without request, to interfere and, if need be, to sequestrate 
the thing, or to award it provisionally to one of the parties and to 
proceed heron as summarily as possible ; but the right to institute 
a possessoxy or petitoxy acti<ni {potfestorium and petUoriuim^ must 
be reserved to the yielding party.* This proceeding is called 
from its peculiar rapidity posseitonum 8ummarii$nmum, or merely 
mmmaritm* The proceeding mentioned in § 234, relating to the 
preservation of possession, and in which the ordinary course of 
the summary process is followed, is termed poasessormm onitiMintifit 
or, by way of distinction from mmmar'mftimum, jwssessoriitm 9um- 
marium. In the former, attention is only paid to the hist posses- 
sion, hut ill the Litter, the kind, legality, and date of the i)()ssession 
have to he enquired into. This division into jiosnt'ssoriinn onlina- 
rium and Humm/ir'inm is only used with reference to tiie remedies 
retinfiiida poHHCHsiou 'iH the other possessory remedies are however 
also obtained sometimes in the ordinaiy course of the summary 
process, and at others by the imperfect summary procedure. 

§ 239. 

The form of tlie mmmariusimumf as well as much that relates 
to its nature, is leit undetermined by law. Having regard to the 
main object of the remedy and the practice with respect to it, the 
following rules may be laid down. 

1. Assistance must be |^ven provisionally, without any enquiiy 
as to the goodness of the possession, to him who can show that he, 
even for only a short time,** was last in possession in the widest 

' K. O. O. V. lUff. Th. 8. Tit. 21. § 3. 

' 8ee geniiilly Boehmer dias. de vero nio nmedii poMMiorii (Excve. T. 5.) 

cap. 3. Savigny § 51. 

• Bochraer I)is.s. cit. cap. 3. § 3. Mullor ad Leyser Obs. 822. 
' Boehmei 1. c. § 8. Berger elect, process, poss. § 22. and others think that 
year neoeMwy ^ ^ 
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fiense of the word, and that he has been disturbed (for tliis is 
snfficicnt to give liso to fear of violence) ; consequently u subject 
must here be i)rotec ted against the rrince." 

2. Inipei-fect evidence nmst be acted upon.y 

51. Tlie l ight to institute a jxjsscssor}' or petitc^rj' action must 
b{> reserved to the unsuccessful pai-tv, and, if proper, he must l)e 
or(l(>ro(l to pay costs/ and to take an oath not to disturb his 
opponent.'^ 

" Leyser Spec. 499. m. 8. 9. Muller Obs. 824., compared with Thibaut's 
Sohrilt fiber Besitat vnd Teij. 8 Th. $ 7ff. Of a diflbrant opinion it Dam 
Bummar. Pruo. § 16. 

' Boehmer 1. c. § 10. Schaumburg jniiic. I,. 2. c. 4. §8, Daoz be.eit,^ 17. 

' Compare Dan/ § 16. with Ilonuuel rbaps. Obs. 664. 

* Sohaumburg 1. o. § 10. not. 5. 
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NOTE TO § 1. 

1. Law. 

A LAW, in the loosest and most general sense T)f the word, is the expression of 
some necessity physical or moral. Thus we hear of the laws of gravity, 
laws of nature, laws of honour, &c. A little consideration is suflicient to 
show that those laws which express a physical necessity have very few, if 
any* characten in oonunon with laws which express a necessity meiely 
monL A law of natun is nothing more than a oonoiae stalement of what 
is finind to be true imder oertain eonditions. Such a law admils (rf no 
infringement If in any portaoaUv oase* fiiUing within the ao-called law aa 
expressed, that law does not hold good, the law is in fact disproved, and the 
general truth commoii to the cases previously observed most be stated with 
the necessary correction. The so-called laws of nature arc ascertained 
sequences of phenomena, to which the term law is applied by metaphor. 

A law, in a more restricted and correct sense, is a command, actual or 
inferred, obliging intelligent beings to some acts or forbearances of a class. 
Laws in this sease are evidently capable of infringement, and may all be 
expniaed bt the aliape of an dternatife, via.. Obey or disobey and take the 
consequences. Not that a person to whom flie law is addiesaed ean, aa 
tried by it, lawftdiy take whidi alteniatiTB he likes, but physioally he ean, 
and this dicomstanoe by itself servea to distinguish the so-oaUed laws of 
nature from commands real or supposed, to which the term law must bo 
confined if eonfusion is to be avoided. It is not, however, with all laws, even 
in this more restricted and correct sense, that a Jurist has as such to deal. 
Laws are divisible into several great divisions according to the sources from 
which the commands proceed or are supposed so to do. Thus we have — 

L Laws Divine, i.e. commands proceeding, or supposed to proceed, 
from the supreme Deity. 

IL Laws KvMAX, La. oomnaads proceeding from some person or body 
of penons : and these again an 

1. /si(wty«r,ifthqr proceed from persons who do not, aapolitiGalaup^^ 
iasoe them to others (e.g. laws of honour, fiuhion, fte.). 

8. /V«|«r, if they pioeeed from political superion as such. 
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Human laws proper and a certain small section of human laws improper 
(International Law) alone form the subject matter of a treatise on Jurispru- 
dence. And by the word law is meant, unless it be otherwise expressed, a 
hmnim Uw proper, i.e. a command iasmng from a politioal inperior and 
obliging geamllj to acts or fbrbearanoes of a cIbm.' 

2. Salgect, Object 

A dear perception of the meanings of the words subject and object, which 
so often occur in the present woric, ia absolutely neoesMiy for the complete 
understanding of the text. 

The words are imported from the writings of Kant and his followers. In 
their language subjeci denotes the perceptive faculty — Uas Ich, ligo, and 
c^fed denotet whatefor that faenlfy ia eierateabla upon — Dm Ifieki IcA, 
now That ia taken nil]jecti?eljr which is oonsideied with reference to 
the percipient fecnltgr; that ia taken olijectivelj which ia not so conridered. 
As stated bf a writer in the iVwy Cjfettpmim (art. Af^M)* 

"The subject is in Philosophy invariably used to express, the mind, soul, 
or personality of the think«^— tiM Ego- l^he object is its correlative and 
uniformly expresses anything or every thing external to the mind ; everything 
or anything distinct from it — the non Ego. . . . Besides its primary 
signification, object became metaphorically motive, end, final cause, &c. 
. . . Subject became also synonymous with object." 

aim. 

The word Jm in Latin, like JMi in Ficncb* and Beeki in Gcnnan, haa 
two meaninga« each of which is in Engliah des^insted by a diffnent term. 
Jm, Droit and Mecht mean first Uno and second a right. Jm, Droit and 
Redii in the sense of law are not synonymous with lex, hi, GetetSf which 

answer to what in English is called a kite, and which, like it, are used to 
denote a law in its most loose as well as in its proper juridical sense. Juf, 
Droit, Recht in the sense of law mean a body of leget, loia, Gesetze which 
proceed from the same law-giving power, and are collected so as to form a 
whole complete in itself. This is the meaning of the words in such expres- 
sions as ju9 pontiftcuMy CbiMNfCMN, gmitmm, cSmltt bo.; JDroU romaim, 
fmietttM, ke^iFrkat-SeM, SkuUi-Reeki, fee. Thissense of the woidsAi^ 
Ihwtt Reeki, ia what the Gennans mean to con?cy when thej make use of 
the expression Jta, Seeit m otjecliven Sinn. 
Jm, Droitt MedU msy also signify a light. Whsn either dnii or JbdU 

• Upon tha salgeei of tiia above nolo tho mdcr {■ psrtieulariy referred to tba 

admirable Province of Juritpnutence (Utermimd, by JOBir Ansm, London, I8S2, • 
work wholly freo from those miHtH which too oftw provo in^enatmbia to thsatttdsat 

of writiiigB ou the pbiloaopby uf law. 
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is used in tliis seuse, it is always preceded by the indefinite article ; whilst 
wlien used in the aenae of law, the definite article is always employed. There 
being no sadi maik wlwnbj to know in which mm the mnd yiw is to be 
taken, opinions oooaaionaUj difbr. A notaUe instance of this is afinded by 
the eipnsaioa made use of in L Inst. tit. 8 dejurtfenomnms Blaekstone 
and some others translating it "of the rUfkU of persons," and then, for the 
sake of apparent logical harmony, talking of the " rights of things^" e qw wS' 
sions still made use of, although the blunder has long since been exposed.* 
A right is what is intended to be denoted by the Gttman eiq^ression, Jtu, 

Redd ini subject iten Sinn. 

It is curious that whilst the English have only one word (law) to denote 
the ideas conveyed by jua and Ux, Recht and Ge»etz, Droit and loi, the 
Bomans, Gemiaas, and Franch have but one wofd to conyej the meanings 
attached to the Ifinglish woids law and right 

4. Duty. 

It is said in the ttxt jm et obligatio »unt correlata, but this is not true if 
by obligatio be meant duty in its widest legal sense. Duties are divisible 
into absolute and relative, the former having uo rights properly speaking 
correlative to them. The correlative of an absolute duty is rather the might 
of the lawgiver who imposea the duty than any right cooftRod by the law 
npon a third person. Wiamplwi of absolute duties an those which persons 
an under to pay taxes, refrsin firom smuggling, not to oommit tneson, 
suicide, 8cc. Although, therefore, every right has its corrdative duty, 
every duty has not its correlativo light,^ The iqpparent rights correlative to 
absolute duties are nothing more than means appointed by the lawgiver for 
their enforcement, and are very often thenisL-lvea absolute duties ; e.g. of a 
person feloniously assaulted it is more correct to say that he is bound than 
that he has a right to prosecute." 

NOTB TO I S. 

Thibwit'i System. 

In tbs 9th editioii of Thiboot's System the learned editor altend the 
amugement of the author, and, dividing his last book into two and 
incorporating the appendix im prescription with the body of the worir, 
distributed the matter thus — 

T. General Principles — Book I. 
II. Special Principles relating to — 

• Sse Attrtia vfpm. XVL, XIX.; S Thibrafs VenrndM^ p. 1. 

* See Atistin, uh. sup. 25. and appx. p. V. LVTI. 

« 4 BL Com. 181. 186, 293; Per WUmot, C. J., in OoUmt v. BttmUm, 1 Sm. 

L.aiM. 
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1. Property— Book 11. 
S. Obligatiom— Book III. 

3. Family— Book IT. 

4. Saoonrions— Book V. 

IWa arrangement is in acconlance with the views of most modern Gcminn 
writers, but whether it is better than that of the author is at least doubtful ; 
and the fifth § in the 9th edition not being written by Thibaut, the translator 
has deemed himself justitied in reproducing in the text the last clattaification 
of the author and in the present place that of his editor. 

NOTE TO § 6. 

n ^prniftt^ Syi teinii 

The InstitutM * of Jiutinian are thus divided — 
L Jos perBonarum. Lib. I. tit. 3—26. 
IT. De rebus. Lib. II.— Lib. IIL tit. 12. 

III. De obligationibus. Lib. III. tit. 13.— Lib. IV. tit 5. 

IV. De actiouibus. Lib. IV. tit. 6—18. 

Upon tliis classification much has been written, the principal controversy 
relating to— 

1. The meaning of the pemmanm, 

8. The amngemeiit of the thne last satgecto. 

That the aqnesaloii fenotutnm meana the hnr of penona and not 
the rights of persons has beoi shown hj Thibaut in a ray maateiiy eaeay, 
published in the 2nd voL of hia Vennehe. " The jvt ptmmanm treata of 
the differences of persons so far as these differences have any influence on 
rights and duties, whilst the jus quod ad res pertinet treats of thin<;s and is 
divisible into two parts, namely, the doctrines relating to things corporeal 
and the doctrines relating to things incorporeal. To the last division 
belongs the whole law of rights and their correlative duties, for they are 
apeciea of thinga inooipoieaL The Jua pertonanm ahould oonaequently he 
oonfined to the juridically important diifoiencea of penona, being neither 
ligfata nor dntMa^ whilst the law of thinga ahould oompriae the whole of the 
1^ dootrinea idating to thinga and ahould eqwdaQy deal with one kind 
of them, namely, rights and their correlative dutiee." 8 Thib. Vers. 0 & 7. 
For other viewa aa to the limita of iiajut pmtmanm, aee I Smri^ J^fUm, 
§ 50. 

With respect to the arrangement of the three last divisions of the 
Institutes some writers contend that the 3rd and 4th divisions should be 

• An dabonte aiMtysli otibt LiakitatM is given by Profr. BSckiog in his TtlnaUe 
edition of <3lnitt. 
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blended into one distinct class, whilst otlicra more justly contend that they 
should be blended together aa a branch of the 2ud, so as to make the 
classification as foliows— * 
I. De 

II De Bebus I '^T*®™^^' 

( inoovponUbiuiiidiidii^XiistiiuaB'sS aiid4th divisunw. 

The Digeit it amngod vpon no adentific plan, if upon any plan at alL 

The following is an outline of its contents. 

First come some general matters in Lib. I. tit. I'—S ; 

Second are the doctrines relating to civil process and defences by pacta* 
accord and satisfaction, and restitution. Lib. L tit. 9. to Lib. V. tit. 1. ; 

Third are placed the laws relating to the subject matter of process^ 
Ti«. — 

1. Actions in lem. Lib. V. tit. 2. to Lib. VIIL tit. ult. 
S. Aatiooa In panonam aa thagr uiM from oontiaeka and ddicta. Lib. 
IX. tit 1. to Ub. XIX. tit ttlt 

Fonrtli an three books XX. to XXII., oontaudng many matters important 
in cases of contract, but nerertbeleaa of much more extensive application. 

Fifth are the doctrines rekting to marriage, gnardianship, suooession and 
alavery. 

Last is placed a mixture of laws on obli^^ations, property, interdicts, 
extinguishment of duties, appeals, criminal and state matters. 

The plan of the Code is not essentially different from that of the Digest.'' 



NijTE to 8 7. 

L Jos Oeutiom, 

In the writings of the Boman lawyers three divisions of ju9 are mentioned, 
viz., natnrale, gentium, civile. Of these the jm gentium and jus naturaXe 
appear to have been in fact identical; for alihou<^h I'lpian (1. 1. § 2, 3. 4. 
1. 4. 1 6, pr. de J. et J. L tit. 1) treats the three as distinct, the better 
opinion is that he did so fur some philosopliical reason of his own, and tluit 
the dichotomous division into/M emfoand jus gentium (or iMtersle) was 
alone practically recognised by the Bomans. See the Ist appx. to the 1st 
Td. of Samgni^M S^fUem, 

The /Kt gaUivm doe naimrale was not a system of natural law built by 
reasoning from certain abstract principles, nor was it dependent on the 
arbitrary opinions of those who administered it, but it was that which was 
developed gradually by being moulded upon the morsl notions of the sg^ 



• 1 Sav. Syst. § 59. ; 1 MQbL Faod. 1 7&. 
s Bonn's Ertfr. S 7. 
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and 80 adapted to different circumstances as they arose. It grew into 
importance step hy step with the state itself; by it were the transactions of 
perefffvd with eacli other Of with Boman civet govenied, and it was a sort 
of oompioiiuae between the MkndLjm ehUe whidi wm sppUeiUe eidtinvely 
to the latter, and the growing epirit of the jge which deiMmded that fm gr ud 
•hoold be ooondeied as eapdile of enjoying ii|^ta. The jm g mH wrn becane 
in ooQiBe of time to be considered as an integral port of the Boman law, 
many of its principles being gradually incorporated therewith, and obtaining 
foroe and effect in the transaetions of Boaum eMM thenuelTea. 1 FudUa 
Inst. § § 83— n : Froben § 7. 

As a general rule the jus^entiuiu could only be taken advantage of by a 
plea or excepiio. Hiib. St/st. §8:1 Fttc/ila Irint. p. 3()3. 

Jtu Civile was the term given by the liomana to the greater portion of the 
Jm pubUeum JUmamtmt to the Inn icgola^g offnaHo, marriage, pairim 
poUiUu, aU Boman Ibnnal tianaaotiona (indoding verbal eontrada and 
teatamenta) and aoooeaaion on an inteataej. 

Aa jiirjiMiiiiaitbej eonaidendeertainporlionaof the jm fw Uictm, vis., 
theyiw belli, treaties, yea jpoflttNttttt, inviolability of ambaaaadors, reverenoe 
for the Gods, obedience to political superiors, punishment for furtum^ 
homicidium, adulterium, incest with lineal ascendants, injuries : also the right 
of self defence, slavery, concubinage, rights of parents to sustenance, duty 
of maintaining near relations, succession to the property of children dying 
intestate, acquisition of property by occupation, accession and tradition, and 
lastly all informal contracts.*^ 

S. cava Law. 

By /at aipiZf in ita moat eitensiTe sense the Bomana appear to have 
denoted what ia in modem times nanally deaignated poeitiTe law. Of dvil 
law in thia aenae no better definition can be given than that to be fbond in 
the adfflinble S0th diapter of the 8nd part of MMei Leoiatkm, a pro- 
duction which, in spite of its unenviable notoriety and certain inadndssible 
doctrines, well deserves the attention of every student of Jurisprudence. 

" By civil laws I understand the laws that men are therefore bound to 
observe because they are members not of this or that Coninionwcalth in 
particular, but of a Commonwealth." • • * "1 define civil 
law in this manner: Civil law is to every subject those rules which the 
Conunonwealth hath commanded him by word, writing, or other sulhcient 
rign of the will to make uae of Ibr the diatiietiaa of right and wrong 
that ia to aay of what ia oontraiy and what ia not contrary to the nde." 

• Brran*a Erfr. 1 1. 
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NOTE TO § 9. 

MonlMiM. 

By the law of Engknd all duties founded upon moral notums of i^jlift uid . 
wrong cannot be actively enforoed. A mere promise imposes upon the 
person mnking it no nblifjation rapablc of bein<i: enforct-d by action,' unless 
such promise be founded upon some consideration, or be evidenced by a 
formal deed.'' Nevertheless duties merely moral are not ignored. A person 
who promises to perform a duty, on(^ but no longer capable of being actively 
enforced by legul proceedings, can without au^ fresh consideration or a 
formal deed be raed upon that promise ; * and courts of Equity by a liberal 
application of the maxim **]» wlio will hATe Equity must do Equity '* often 
oompel a plidntiff seeking xdief to do that whidi by tba eiumnt notioiia of 
monilUy be ongbt, although be could mvt be ccnqpeUed ao to do by ai^ 
action or suit instituted against him.' 

What moral dutiea -an at the aame time legal onea and what aie not 
cannot be stated in any geneial propoaition. 

NOTE TO § 11. 

Void Laws. 

The rules and precepts contained in the Old and New Testaments are, if 
binding aji law at all, only so by virtue of their incorporation and adoption 
into our statutes and body of customary law, and consecjiK ntly have no more 
force as law than any ordinary statute or legally valid custom.* lletuu; any 
rule or precept in the Bible ceases to be binding oi lata when opposed 
either to an act of parliament or to an existing valid custom ; and when it is 
aaid' thai the IMvke law ia above all law, aU tiiat can be icasonaUy meant 
ia, that in a leUgiouB or moial point of view a person is justified in dis- 
obeying a poaitiTe law if opposed to the law Divine, A person disobeying a 
positive law deailjr doca wvong in a legal pmnt of view for that kw ia the 
aoie legal standard of right and wrong; and consequently a judge who ignores 
a clear positive law because it is opposed to what is, or is supposed by him to 
be, a law of God does that which is, juridically speaking, uidawful, however 
praiseworthy his conduct may be when tried by any oilier than a legal standard. 

A similar observation applies to laws " against the constitution," " opposed 

■ JboMMiif T. Beeve, 8 Q. B. 483. 
^ Mow. 808. 

« Easiirood V. A'cnifon, 11 A. & E. 447, 1 Add. Con. 24. 

' See as to tbia maxim The Grouuda and RudimentB of the Law, 134 ; 1 Story £4. 
Jnr. $ 64 e ; Sturffis r. Champneyt, 5 IL ft CL 97; 1 Spenca Bql Jiir. 4S2. 

• Pott note to § 13. 

< lBLCoin.4%48»69i Ma r. (Mmnt, 2 B. it C All. 
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to the first principles of justice," " to common honesty," &c. &c. That 
which the supronn* power in a state dt clares sliall be law is law, and cannot 
be legally ignored or disobeyed ; * if it can the power is not supreme. The 
opposite doctrine ^ involTes a philosophical absurdity, bnt nevertheless, as 
•ometimM happens, leads in practioe to itm bad oomequenoes. An En^h 
judge boldly reftuing to eany out a diagiaoefal act of parliament and to lend 
Ua Movtanee in eniahing the liberties of hie oonntijfnient and an American 
judge calmly declaring a scandalous law " void as againat the fundamental 
principles of the constitution," would both upon an emergency have to rdy 
upon the moral support of the people. The English doctrine,*^ however, is 
less liable to abuse than the American, and is not open to the philosophical 
objections so ably exposed by Bentham.*^ 

NOTB TO I 12. 
t ttkMMlOfl. 

The jurists who commented upon the corpus juris civilis ficom the time of 
Lrnerius until that of Accursins, Le. nntil the first half of the 18th oentniy, 
are known by the name of Glossators. Aocursius collected the moet valuable 
parts of the writings of the commutators who preceded him, and appended 
the coUection to the Corpus Juris, and in this form was that wotk received 
in (lennany. Those parts therefore of the original whicli were imlcnown to 
the Glossators, or wen* passed over by them as of no practical importance, 
were not received in that country as law. Henee tlie maxim quidquid non 
affnoacU ghma nec agnoscil curia. The following parts of the Corpus Juris 
are glossed : the whole of the Institutes, the whole of the Tandects, except 
Ub. XLVIII. tit. 80. L. 7. § 5. to L. 11. ; Ub. XLVIIL tit. %%. L. 10->19s 
many passages in the Code, and many of the Novda alao are ungloaaed; in 
fiust of the latter 96 only are glossed. A complete list of all the ungloased 
portions of the corpus juris dvilis is given by Pkofessor Bdeking in his 
ItuiilMvmUi, ToL I. p. 71| &c., in which excellent work the reader will alio 
find an analysis of the contents of the Digest and Code, and a lull examina* 
tion of the system adopted in the Institutes of Gains and Justinian. 

• 

2. References to the CorpnB Juris Civilis. 
The following note upon the mode of referring to the corpm Juris civiUt 
may be of use to English students. 

• 1 Black. Com. 91, 160, 186. 

*< Maiutoincd by the ▲mericsns, 1 ISjwA Com. 447 Ac, and aee Bonkam't Va, 
b Co. 11« a. • . 

• Reomtiy Noogntaed hy Lovd OunpbcU in Woo^mard v. IToM^ S EL fc& 468. 

See too the note to g 25. 

• lu ilia Eaaay on FULudeii, Part I. o. 3. 
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The iMtilutes are denoted by inaL — kL — inatit* — institu. — mr simply, 
and now most commonly, 1 . 

The Digest or Pandecls are denoted l)y P. — p. — tt. — rt". or D. which is 
now most uaual. AV here no mculion whatever is made of the part of the 
corpM jurU referred to the Digest is always to be understood. 

The Coi€ is alwaya denoted by G. or Cod. ; and whote Juatmian'a Code ia 
to be diatinguiahed tarn that of Theodoaina, the former ia denoted by C. J., 
the latter by C. Hi. 

The iVbeaA^ or as they were formerly called authentiatt are denoted by 
auth. — ant. ■ — authent. — N. or Nor. Hie last two abbrenaiiona are 
now universally adopted. Sometimes the name of the Emperor who caused 
the Novels to be received as law is added to the abbreviations mentioned 
above, thus Nov. raltntiniani, Nov. Leonu i this distinguishes them from 
Justinian's Novels properly speaking. 

The titles of the different divisions of the Corpus J uris have been referred 
to in different ways at different timea. Fonneily it waa the fiuftion to 
qnole the mbiie only without giving the number either of the boolc or title ; 
thna. Mil. 4$ rtrtm dmuoM — J},de peetiUo and aa there happen to be 
three booka in the Digeat with the aame mbni^ vis. lib. XXX. — AAJLlI., ie 
Ugotis et fdei commmis they were distincruislied by the addition of the 
numbers I. IT. or III.; thus, d!^ legatis III. In modem times the more 
convenient plan of pivini? the number of the book and of the title cither with 
or without the rubric is for the most part followed. Thus, Inst. I. 2. or I. (h 
jure tiat. (I. 2.). Dig XV. 1. or D, peculio XV. 1. or simply de pecidio 
(15. 1.), which is the method adopted by the author in the present work. 
Where the rubric is long the first two or three words alone are given, thus, 
dt mmn* (99. 1.) inatead of ie mum H JhMm §t mutk H ommhu ooeea- 
«»0m8m d mon (99. 1.). The laat two hooka of the Bigeit are ahnoat 
atwqraiefeiiedto tiiua, D. de S. 0^ di iiMnit ftgulkjum Mrfjfw*) and 
D. de V, 8., (Le. de verborum siffnifiealione). 

The different paragraphs of each title are referred to by the letter L or L. 
(short for lex). In modern times the paragraphs of the Digest are referred 
to by the abbreviations fr. or fra«^m. (short for fragnientiim), and the 
paragraphs of the Code by c. or const, (short for coMtitutio). The par- 
ticular paragraph referred to is denoted either by its first words or, and now 
almost always, by its number. , 

It ia ftirther neoeiaaiy to denote the aeetum of the paragraph in whudi 
the paasage refened to oocun. Thia waa formeify done by giving the lint 
word or twj of the aeetion, thna — ^inat. de renm dimriome \ lUerm fuogue 
D. depeadio L. umoaeUjuHao \ quod autem — G. depaetit L. pacta noviuima. 
If there are aeveral aeetimia in the aame law or pantgiaph beginning with 
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the same words, sucli sections are further disimguished by the numerals 
I. 2. 3. &c., which mean that the section referred to is the Ist. 2nd. 3rd. Sco. 
beginning with tlift woidi launediately preoeding thow Bombtn. The lati 
■edioii and last leetioii but one of a paragraph or law m nftned to at nil. 
or peinilt. reapeitivdj. 

Inmoderaeditioiisof ilie oorpoa joiia fhedifBsnnipai^^ andaaelioiia 
aio munbered, and tbeaa nnmben are used instead of the first words for the 
parposes of reference, thus — § 3. I. de rer. div. II. 1. for inst. Lib. II. tit. 
1. § 3. — fir. or L. 11. § 6. D. XV. 1. de peculio or L. 11. § 6. de peculio 
(IS.DforDigestlib. XV. tit. l.L. 11. § 6. — c. 3. §1.(\ VI. ^^.communia 
de legal, or L. 3. § 1. C. communia de legat. (fi. 4 !.) fur Code lib. VI. tit. 43. 
L. 3. § 1. If there be only one law, or fragment, or coustitutioii iu a title 
in the Digest or Code, this one is referred to aa far «NtM — L. on* — or o. 
nn. — thna, e. un. C. YI, 61. i$ eadmek Mtmik, If in the Inatiltttea the 
beginning {pHw§\§M) of a title be referred to, there being no nnnbeia to 
the iirrt eeelioiia of the tttlee, the eontnetioa pr. or piine. ia need : thna, 
pr. I. Amy^. The mMmUrn in the Code are stiU referred to by their fliat 
words — thus, atOk. $aerammto fmberum C. II. 28., n adveraus vend. — as are 
also the constitutions of Justinian prefixed to the Digest and the Code, and 
which form as it were preambles to them : thus, const. Hrpr quft neceftmrio at 
the beginning of the Code — conU. Cbrdi noiUt which is the next constitution 
but one to that last cited. 

The Novels are cited now by marks very different from those formerly 
naed. The OkieiaUin referred to the passages in this eoUeetion by placing 
aiter mikmU, the mfarie of the tilK then the firat word or two of the ohapter 
and lastly the Otttaih : thna — MtfiM. it itni, at uUmt. § «i>m. CbO. IX. 
Now, however, that the Noveb are numbered thrott|^umt the mneh ampler 
plan of giving the nnmbera only is adopted : thna. Nor. XV. cap. 2. The 
first and last pangn^hs are emnetinwa referred to aa pnsf. {pntfatio} and 
epil. (ppihf/us) respectively. 

Besides the marks and abbreviations above noti(x:d, modem writers often 
make use of the following : Jlubr. tit. followed by the heading of a title 
when that alone is referred to : thus, Jiubr. fit. Cod. si qui* aliquem testari 
prohibuerii vel coegerit. Totiu iiiuhu or toio Utulo contracted iuto M. Hi, 
or I. shows that the writer refera to the whole of the title cited in enpport 
of his opinion. Fer^, or ia eerft. {verHi}, sometnnee alao car. or eeri. (esf- 
«M», fMnihu), Mowed hy a qnotatton, denotea on the other hand that the 
writer rdiea more espeeiBUy on that part of the law or section in which the 
words quoted occur, jir. or arg. oeeoning in a reference signifies that 
the passage refenri^d to is relied upon, not as a direct anthority, but aa 
warranting the writer's statement by analogy.* 

• liMwnil Lslttbiioh dw InsL 1 4«. Tha sfcndont will find a very fldl eeemuit of 
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NOTE TO § 13. 
1. English Laws. 

The laws of England are by no means all of home growth. Many 
provisions of various laws which first obtained currency in other countries 
ham been gradually incorporated with our own statutes and customs, and 
tarn an aaMutial and hy no metiia meoiiaid«nble poitum of our Juris* 
prodenoe. The prindpal adopted laws an — 

Tha Beraaled law of Ood. 

The CiTil law of Borne. 

The Canon law. 

The Feudal law. 

Inteniational law. 

It is to be constantly borne in mind that adopted laws derive their 
effect as latcs in the country into which they are imported, not from 
the fact of their being laws elsewhere, but from their adoption express 
or tacit by the supreme power of the state into which they are introduced.* 
Hie praetioal eoDiequeiios of tluBisibat — 

1. Adopted kwshafOM 2mm pneisely the saineellbot In the state adopting 
them as hate the laws oijginaiing in that state, and nather more nor less. 

8. Adopted laws are hinding so ikr only as tbsy have been inooponted 
by the adopting stated 

S. Adoptod Law. 

It has often been said that adopted law is not binding when the 
leaaon fat whieh it was made no longer eontinnee. But this doetiin^ 
wlddi arises from not dlstingniBhing the reason of a law firom ite snljeet 
matter, is clearly erroneous. It is indeed true that laws eannot be 
applied if the circumstances to which they are applicable never exist. 
The Eoman laws relating to certain mafjistrntes, to coiiciibiiiajE^e and to the 
leyitiviatio per curia dationem are instanrcs of this ; such institutions 
being unknown in modem times the laws relating to them are of course 
wholly inapplicable. But the events upon the happening of which a law 
is to be applied may weU eontinne to oecur kmg after the reasons whicb 
led to the making of the law have ceased to exist. When such is the 
ease the nuoim idled upon by some writers c«mmt§ mUmw Uffi$, emtd 
Inryae is» as is shown by the passages dted in $ 52, utterly false, or, to 
ssy the very most, can only apply to render adq>ted laws inapplicable 

the modes which have at diifcrcQt times been adopted for the purpose of refarriiig 
to Um Corpus Jniia in ThibraVa CS^UatiMbe AbhaadhingMi, p. S05 al ss^ 

• Auntin Prov. of Jur. 371, fi ; 1 Bl. Com., 79, 80. 

^ 2 Inst. 653; Ward Ttuiter, 2 Vea. a 441 ; see too f«- Lord Thurlow, in 
MT.2yer.2I)idE.719. 
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provided the reason for them has ceased a^ter their adoption. Brtum, 
§ 13. aiid see pott the note to $ 52. 

KOTB TO I le. 

The propriety of oondderiDg jttdid«l dedaioiu as MKuroet of law it oftoi 
denied. It is aigiied that jndioisl decisioiis an sither omfonnable to law or 
not; if the former, thejr avs mere applieatioiis of a pra-cxisting role to 

individual caaes fidlilig within it, and do not therefore create new laws ; if 
the latter, they are not binding, but are themselfes against law. The 
objection to this dilemma, however, is that it presupposes tlw existence of 
some general priiu-ijilc already established and applicable to every possible 
case. That this assumption is unfounded is proved historically by tracing 
the rise and gradual development of sevenU of the best established rules of 
modem law, and more especially of those which obtain in courts of Equity. 
How long is it, for eiample, that the doctrines relating toa manied woman'a 
equity to a settlement, or her right to separate eetate hafo beeo reeognisedf 
The tmlli is that the great mass of our jorispradenoe is oomposed of what 
is sneeringly called jndge-made law, i.e. ctf principles obtaining the force of 
law solely by being acted upon in a greater or less number of individual 
caaes by the judicial officers of the country. A note is not the place to 
investigate the limits within which judjjes can properly exercise a legislative 
power, but that to a certain extent they, in all countries, have and use it, 
and must necessarily do so if the law is to keep pace with the ever progress- 
ing habits of society, can scarcely be denied by any one who attends to the 
history of jurisprudence.* 

8. Tluir rtUtiro weight 

In a country like England where the prineqpal evidence of what is law is 

furnished by judicial decisions upon particular cases, it is necessary for the 
student to ascertain what weight is properly attributable to a decided esse. 
The following principles are universally recognised as binding. 

1. The decision of any tribunal is binding upon all tribunals over which 
it has an appellate jurisdiction. Hence, however much a subordinate judge 
n^rdisapprove of the decision of the court to whom an appeal from him lies, he 
IS hound to apply the principle of that dsebioii to aU oases faUing within it.^ 



•ada^L^*""'* • ^ ^PC"^»' ^' l '^'if" t'le Court of Chancery, p. 419; 

of Mr^JuTd^ Keview, p. 22 et seq. The judgment 

Mwit of th MirAmm ▼. RamOl, 8 Bing. 616, oontains an oxoeUent state- 

* See tl»' *^ ■» ju'lge who 18 callo.1 upon to decide a now caa£ 

aUi^»^YS!^J^ ^^^'^ ^ WJur.M8^and«nMwgstotbe» 
^ * «. 8. 18T. 
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The decision of any tribunal is not binding upon any other tribunal 
(unless an appeal lies from the latter to the former) if sucli dfcisioii being 
recent was professedly founded on a law which, in the opinion of that other 
tribunal, clearly * did not justify it.^ 

8. Bat the dedaum of any tribimal if feUowed from tune to time linr a 
hog period, iriU not be deported from, howerer miieh it may be disapprofed 
of by tboae iibo bafo rabaequeiitly to apply or n^Ieet it.« In aBob n caae 
wbetiier flie lint dediion was profisaaedfy finmded on a statute,^ or only 
puported to be a declaration of the common law,<^ is immaterial ; the maxim 
communis error facit jm is applicable, and the student must console himself 
as best he can with the reflection — N<M omniiut gua a wu^oribtu coutUiUa 
tuni ratio reddi potest.^ 

4. An old decision which, not having been either followed by a long series 
of others, or expressly overruled, is at variance with all the analogies of 
modem law, ie not eooaidefed binding J 

5. If then be aeteraloonllietingdeoiaionetbemon modem am preferred to 
the more ancient,^ and tboie wbioli bare raoeived moat oonaideration, to thoae 
wbidi hare reoeired kaa.* 

xroTE TO I ir. 

CnstoBL 

By the old writers on English law the word custom is used to denote a 
particular and not a general custom.^J 

For the circumstances which must concur to make a valid custom see 
generally 1 Black. Com. 74, &e. ; Com. Dig. Copyhold S. -, Coke's Law Tracts, 
p. 59. &c. ; Tin. Ab. CMom. 

The leading oaae npon the anbjeot ia L$ Cafe de Tlmkirjf,^ when the Irish 

* FajfU V. Bird, 6 R & C. 531. 

* Donktt Impof. 1 & & C. 160 ; WetU Jtm^ 9 Ex. 696 ; TeOey y. Tayhr, 
1 & ft BL 6S1 ; Ry. Shnwdmr^, 1. E. ft R 711 ; Wmt t. Ra», Kmf, S85; Imt in 
nutttcrfi of practice see Montagu v. SmitJi, 16. Jur. 40. 

* SUuk's CO., 4 Co. 93 & ; 16 Yin. Ab. 502, pU 16 & (C) : 2 P. Wms. 452 ; Doe t. 
Mmninff, 9 "Ami, 59 ; Beverley r. Lincoln <3b* Co., 6 A. ft B.8S9,|ierFiitleMii, J. Sm 
too tho unto to Dumpor't ca., in 1 Smith, L. C. 18, and Edwardt The QlMii^ 9 Es* 
62B. This doctrino extends eT«n to tlM iutsflprataUm of ptivata iaalfttmittli, 
1. M. & K. 59 : Kay, 875. 

* AMiaOeoeletea^SOo^Wh; andaaa At. Awdlqr,! P. Wma. 907. 

* As in Dumpors ca., 4. Co, 119 6. 
' Dig. I., tit 3, 1. 20. 

* P%Uland T. NetBvtuMf 6 M. ft S. 179. 

* Magnay y. BdMtrdt, 18 C. B. 479 ; .^fo edith v. Meigh, 2 E. ft R 364 ; McDonald 
r. Bryce, 16 Rcav. 581 ; Reedle v, N. W. Rail. Co., 4 Ex. 211 ; Marshall v. ColkU, 
1 T. ft C. 289 ; see the views of the judges exproased in Wattt v. Reet, 9 Ex. 696. 

t4Go.94a. See ^ FtoOoek, a &, 9 Rx. 809. 

) Ut § 169 ; Fbah'a Law, 65; Co* Lib 1105^ 110 A. 

k DaTis,2». 

Q 
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jttdgea held an aaoleikt general Irish uMge void, ai being tmxeasonable and 
unoertain. The atadent will find in the judgment not onfy a dear atatemeat 
of the old law, baft ala*^ what ia not mrj oommmi in npmrU of that date^ a 
aentible axamuiation of fha doetrinea diaeuaaed* 

NOTE TO § 18. 

One act may be sufficient evidence of a custom, £oe v. J^erjf^ 2 M. & S. 92. 

NOTE TO 8 1». 
L Kature of a Custom. 

All customs, Ijc they general or particular, are in the early stages of their 
growth nothing more than positive moral rules,*^ and it is by no means easy 
to detennine when this condition oeaaea and when a oostom may be aaid to 
be law. Thibaitt, both in the text and in hia kctioea (see JnAm \ 19, and 
Bfom \ 80), atatea aa hia opinion that no special act of the aiqnenie power 
or of its judges is requisite to convert the moral rule into a, binding law, 
although in case of a disputed custom the first duty of the judge is to aee 
whether it has been already established by a judicial decision and is become 
tnjwJ'icntn, Mr. Austin,^ on the other hand, contends that, until confirmed 
by judicial authority, a custom remains a nu rc moral rule with opinion for 
its sanction. If this be so that which is a positive moral nde is declared, 
by the first judgment iu its favour, not only to be binding as a law for the 
future, but to have been binding aa law ftsan. a time anterior to the decision : 
the judge in fitet attributing to the breach of that wfaieh ev iifpolilen waa a 
mere monl rule the conaeqnenoea vS. a breach of an eziating law. It would 
aeem thorefSne better and more oonaonant to the prindplea r^nlating the 
judicial office to hold, with Thibautand many other writers of eq;ual celebrity, 
that a positive moral rule becomes binding as law by virtue of the tacit 
general assent of tlic supreme power, whenever the rule is endeiiecd by an 
unbroken series of similar acts or forbearances inexplicable except upon the 
supposition that they have been piirposely done or omitted from a common 
feeling of necessity.*^ 

Those writera who maintain that a eoatom ia binding a* law independently 
of the aaaent, evoi gmend and tadt, of the supreme povrer, axe wdl 
answered by Mr. Austin. A rule which ia bmding mnat annly be eo by the 
aaaent, tacit or declared, of the power which can at any time abolish it' 

* Davis, 82. Tbo Biatemeot of L. a J. WUmot, in CWiitu v. Blantam, 2 Wils. d^l, 
tli&t *'tlio eommon law ia nothing else but statute worn out by timfl^** «annot be 

COneiJeml ctnioct. 

* Prov. of J 111 isp. 27 *a, and csgise. p. X. A; XI. 

* Sm Davia Kcp. 32. 

' SMtoo HobW I«fiatlMa,Pt. n. & jM^ { S. 
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2. Custom and written Law. 

The question wlictlicr written law can be repealed in wliolo or in part by 
. custom has given rise to nnieh {lilference of opinion amongst Roman juriats. 

The texts relating to this subji et are the following — 

jRltf. /. Hi. %, i» Jtm nalur. ^-c. § 11. £a (jura) vero, quae ipsa sibi 
quaque dntas oonslitiiit, ssepe matari adeot Td tadto oontensu 'populi, vd 
alift pottoa lege nata. 

8. 22y. /. m, 8, i$ Ug, L 86. Sed et ea qun longs oonfoetudiiie 
compnbatAiDiit, aeper annoi plurimoe obeemta, velat tadta dfimn eon* 
ventio non minus quam ea, qua2 scripta sunt jim, serrafttiir. 

3. Dig. I. til. 3, (?>■ h'j. I. ;V2. § 1. Qiiare rectissime etiam illud recep- 
tum est ut leges non solum sutl'ragio legislatoris, Md etiam tadto oomeaia 
omnium par desuetudinem abrogentnr. 

4. Cod. VJII. at. 53, qua sit, §x. I. 2. Consuctudinis ususque longasvi 
noQ Tilis auctoritaa est, sed non usque adeo sui valitura momcnto ut rationem 
▼incat ant l^geiii. 

The difficulty arises from the last passage and eepeeially as to the tme 
— ^""g of the woids rathium and legem. Tbo better opimon, and that 
bdd by Puchta and Safigny,* seans to be that a geneial law can repeal a 

general or particular custom ; that geOflral custom can repeal a general or 
partienlar law; that n particular la\nr can repeal n particular but not a general 
ciistoin ; and that a partienlar custom can repeal a parlienlnr but not a 
general law. Savigny, conunenting on the above passage in the Code, is of 
opinion that it applies only to particular and not to general customs, that 
the word lex means a general bw and that the word ratio means not a ratio 
>rM nor abetra4st reason, bnt the fw<*9.piiUte«ti<>jtfti/jt. The import of the 
passage he takea to be thia : Partieular eostoma are invalid if opposed to 
the general interest of the statoi whether snoh general interest be dedared in 
a general law or not. 

By the writers on Bnglish law it is usually laid down that no custom can 
take nwny the force of an act of Parliament.'' However, as before ohserved, 
custom in English law books means, unless otherwise expressed, particular 
custom (sec note to § 1 7), and tliere are several instances on record of general 
customs has itig arisen and been judicially recognised, notwithstanding acts 
of Parliament to the contrary. The most remarkable case of this land is 
alforded by the history of entails, whidi were as a matter of oooiao allowed 
to be barred in the Teiy teeth of the statate de dome kmg before the leign 
of Hen. Tn. when the jnaetice reodTod legislative aanotimi.* Many other 

■ 1 Puchta Inst 48 ; 1 Puchta Vorlos., 30, 4S. 1 SaT. System, Iffl, ft BslL % p. 400. 
k Co. Lit. 118a, 116o; 1 lU. Cora. 186. 

■ Am Cndie on Baoof«rieB, chap. 1. 

Q S 
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Btatutes, general as well aa special, have become obsolete," and we have 
before (note 2 nr. S to $ 16) seen the effect which judiciul decisions may have 
upon them. 

NOTE TO I 20. 

Proof of Omtonii* 
Tbe qoMioa whotlior jodidal notice ahodd be taken of any, and if of 
any of iHial enatoma ia important and atill open. The.Boman law ia aOent 

upon the subject. 

According to some writers every eiutom relied on by a litigating party 
requires, like any otlicr fact relied on by him, to be proved. Tius opinion 
is based upon two errors, viz., 1, a want of accurate discrimination between 
law and fact ; 2, an erroneous view of the true nature of a custom which 
is a law made known by facts and not a mere series of facta. The facts by 
wbidh a legal coatoni ia made Icqoini bear vny mudi the aame rdatum to 
that eoatom aa the &ct of pramnlgation beara to a mitten law, and the 
leaaon which vequiiea jodidal notice to be taken of thia latter fiwt alao 
vequiiea auch notice to be taken of the former fiu^. 

The only other opinion, and that almost univeiaally entertained, is that 
judicial notice must be taken of all general ctistoms, and that all particular 
ones must be proved by the party relying upon their existence. For this 
opinion the following reasons may be given : the laws written and imwritten 
of most countries are numerous and intricate and of ever}' degree of 
importanoe; those of general importance and application must be learned 
by ereiy judge in order that he may be aUe to act at all aa aoeh; and of 
these it ia ewential for the tranaactian of bnaineaa that he ahonid take 
judioiRl notice. The lawa of leea importance, whether written or unwritten, 
those which are applicable to a few individuals only and which are 
binding only in certain places, he cannot be expected to be so well acquainted 
with ; and it is for this reason of necessity that the line is drawn between 
general and particular laws, written or unwritten. Judicial notice is 
required to be taken of general laws but not of particular laws, the 
existence of which must therefore be proved. 

^The laat propoeitiim must however be taken with this qualification^ 
Where a court haa a apodal jurisdiction over a eeftain daaa of persona 
or over a certain diatrict, any custom genenlly binding over those persona 
°' thongb particular with legaid to the whole atate to 

Which such persons may belong or in which sndi tract of land is situate, 

judicially noticed as 8uch.'> 



•wfc Rep no 5^*'°'^'^ Act*" said to be obwl«li«. Statute Uw CommiMioa, 
* Bee ami 

™ ■**»j«<»t. 1 Sivigny System, % 80; 1 Yengeiow Ldt&den, % X7i 
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A3 the. only mode of ascertaining the existence of a ciiatom not already 
recoguised by the courts, is to prove facts from which it may be inferred* 
the question of custom or no custom is for the jury and not the judge.* 

NOTBTOi as. 

Ab fpgndft onpontions it k olear tbat the will of the mijoiify is the 
wOl of tlie coiporatKm, and brndi the nunoiity in all mattera eonaonant 

to and not in co n t ra v e ntion of the pnipoaea fat which the ooiponluMi 
exiska.** 

In ordinary partnerships a similar doctrine obtains ; but of course a 
mnjority have no pon'cr to bind the minority except aa regards matters 
within the scope of the partnership business.^ 

N01B TO f M. 

1. PiniiiiiTV iBwit 

• No law ean be perminiTe in the aenae that erery body is at liberfif to 
obej it or not aa he Ukea; hot a law mi^ not improperly be called 
penniaaive whidi enablea one peiaon to do or finbear at hia pkaaoie. 
Such alaw, permissive as to him, is compulsory on every one else and obliges 
all persons to forbear obafaroeting him in the execeiae cl the right ooaCarred 
upon him. 

As to what statutes are not permissive even in this sense, although the 
words are not mandatory, see Com. Dig. Parliament, R. 22. ; 1 Ell. & Bl. 
178, 228, 253 ; 2 Ell. & Bl. 210, where the student wiii iiud cases in 
which ma^ has been couslrucd mmi. 

8. IKitribiitive Inatice. 

Those who desire further information respecting the unintelligible division 
of justice into commutative and distributive, are referred to Aristotle's 
Ethics, Book V. c. 3, 4. ; Vinnius Comm. I. tit. 1.; Yoet. Comm. I. tit, I. 
f 9.i Grot, de Jure B. ao F. I. 1, i 8. 

NOTB TO I Sff. 

Time from vbioh Lawi bind. 

Previous to the passing of the 88 Oeo. m. c. 18, it waa the aettkd 

1 MQhlenbruch Lehrbuch d. Pand. Rochts § 39 & notos : Voct. Com. ad Pand. L 
tit 8 i 82 et 9eq. Co. Lit 89 a» n. 7, 110 6 i Com. Dig. Cupyk. (S. 1.) ; 2 Burr. 122^ 
im 1 Fonb. Eq. 250. 

• Black. Com. 76. 

^ See Qront on Corporations, p. 68, &c. 

* Stor7 on Partnership, S 123; £c parte Morgan, I Mac & Q. 285, 2i0. 
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rule in this countrj' that, unless some day were specially named, every 
act of parliament took etl'ect from a time even anterior to its passing, 
namely, from the &rt day of the aetaun in idudi it paaaed.* Thia nile^ 
opposed aa it is to "all the fixat prindples of jiutiee and common 
honesty " as well aa to the eetabliahed maxim la fieHone legU Mapw 
tubtittii aguUoit ia a remarkable illnstvatkm of the doctrine (noticed in 
tho note to 4 11), that the binding power of a clearly established law is 
wholly irrespective of its conformity with morid notions of right and 
wrong. By the above statute the ndc is altered, and acts of Parliament 
now take cfTeet from the day upon which they receive the iioyal assent 
unless some other time is specially fixed. 

KOTE TO I 26w 

BetroipeB tt v lawi. 

For cases ilhiatmting the maadm Nova eaiuUtttiio/kimJhrmttm wypoMM 
dM, mm fneieriUi, see Broom's Maxima, 28 ; DooMdau XamloU, IK 
Jur. ^57; Pinhom Smottr, 8 £x. 768, and 16 Jar. 1001; Moor$r, 

Lunlni, 12 Jur. 138. 

"With respect to pending proceedings, it is held that an action, &o., 
founded on a law repealed before the action, &c. is wholly at an end, cannot 
be continued, SurUetv. JUliaon, 9 B. &C. 750; iZ. v. InhobitanU qfJkiUfm, 
17 Jur. 453. 

NOTE TO I Vr. 
Whom Laws bind. 
Foreigners, wliilst in this country, are clearly bound by our laws, ^ which 
also extend to companies established and directed here for the purpose of 
canying on business abroad.* But a foreign aovaeign, although redding 
here, ia not amoiablc to our laws unless he be a subject of the English 
crown, and unless the rights sought to be enforced against bun hare arisen 
horn a tmnsaction engaged in by him as sndi subject.* 

NOTE TO § 2S. 

Laws binding the Grown. 

Notwithstaiuling the inviolability of the person of the sovereign, the 
doctrine tliat the crown is subject to the laws of the land is at least as old 
as Bractou ; ipw auUm rex non debd me sui homine, ml iub JJeo et sub l^c, 

• Plow. 79; Com. Dig. ParU, (R. 1.) ; JL t. fhuM^mt 1 Lev. 01 ; A. 0, /VmUct, 

G Hro. P. C. 5S3 ; L<tthits v, Ilohnrs, 4 T. K. WfL 
^ S«o » Hare, 42.1, Caldtrcll v. Vuni/n.^ni'/in. 

• Jbtpartt Turner iu re T/ie Miulrid and YaUncia Hailwoff Com., 3 De O. & Sai. 127. 

• Ihiki ^fBnMtwick ▼. King «f Beamer, 6 Bear. 1. 
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quia lex facit regem.^ It is not, however, evory statute which affects the 
crown. Unless specially named, the sovereign is not bonnd by an a(!t of 
ForUament, ^ if it be not one which is made for the public good, or that 
" suppnsaetlk mong and advamsetk right." ' 

NOTE TO 8 29. 
^nomioe and Mistake. 
1. 

"WSSti mpect to ignraanoe and mistake, tlie foUowiiig general ^rkieijfUt 
wm, prior to the appeanuioe of Savigny'a celebtated esaay, xeoogniaed by 

most jurists. 

1. Ignorance of matters of law prejudices, whilst ignoianoe of matters oi 

fact docs not prcjudire the ii^norant party. 

2. A difTcnnici' must be taktii b(?t\vecn lucnii.i and damnum, and in a case of 
damnum between ren a/jiisna nntl n s rimiflriitfn, inasmuch as it is oidy in 
damno rei amiliendte that a person is allowed to avail himself of his 
ignorance of matters of law. 

3. Ntm vidmim' fm mmt comaUire, 

ComUmng these three principles, an artificial and highly arbitrary set of 
doctrines was elaborated and applied by continental writers on jurisinnidenee 

to oases involving questions of ignorance. Fumku, who may be taken as a 
fair example of the older class of jurists, thos snms np the matter in his 

Aditm ad Juri«prudenliam, c. 5. 

" Tpiormu'f is two-fold ; of fact, or of law, IpTiorance of fact is where 
the circumstances from ♦vhich the law arises are unknown. I^^norancc of 
law is where, the circumstances being known, the law applicable to them is 
unknown. Ignorance of fact, luiless gross, does not prejudice, whether in 
seeking to avoid a loss or to make an acquisition. Ignorance of law aids no 
one. Bat here there is a dilfereooe. In criminal matters snoh ignorance ia 
of no avail in mitigation of a penalty, unless it be in the case of persons of 
nnsoond mind and of children under twdve years of age. But if an act be 
done in ignorance of laws purely civil (for the reason does not ajqply to laws 
of nature, which being implanted in the breast of every on^ ignorance of 
them is inexcusable^, such ignorance protects those other persons to whom 
ignorance of law is permitted, viz., women and minors. In matters of 
contract, again, ignorance of law cannot benefit a person (not a minor or 

■ Brtoton, 6& 
» P10W.S89A. 

• Plow. 236 a. 

' 2 Iiut 35() ; 5 Co. 14 6 ; 11 Co. 72 a ; aiid ace generally Com. Dig. Park. (li. 8.) 
BaSk Ab. Flrarag. (B. f.) sad Batom d$ Bode t. The Qimmi in snor, 14 Jnr. 970. 
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soldier) who seeks to malte an acquisition. If, however, a loss is sought to 
be avoided, then a distinction must be taken between a loss already 
incnired, and a loss not yet sustained. If the loss sought to be avoided be 
of the fonner Idnd, ignonnoe of knr cannot be Tooehed in aid, except by 
adldieza, women, nd nstica ; whflsti if the loas be of the latter 
deacriptim, meh ^otanee ia neves danmaloiy* * 

Savigny however in an essay, remarkable alike for its philosophic views 
and profound leax-ning, has placed the principles applicable to this subject 
upon an entirely tlilFcrent basis. It would be impossible in a note to ^ve 
even a short stHtt incut of the principles which he has developed and of their 
application to the various passages relating to ignorance and mistake found 
scattered through the Corpus juris civilis. Those who are desirous to acquire 
audi information must refer to the essay itself, which forms an appendix to 
the third volume of his S^fttm, At the aane time the prindplee themadvaa 
ere of audi general importance that thegr, without the qnaliiicationa which 
mtiat be made in ^^ying them, are subjoined for the benefit of aoeh 
penona who may not have aooesa to the original work. 

Ignorance ^nduding nustake) has not, as such, any effect upon the legal 
consequences of an act or transaction in which it occurs. The eflFect 
generally attributed to ignorance is properly attributable to the negligence 
which is the cause of it. Ignorance which is not the effect of gross negligence 
IS not prejudicial to the ignorant party, but ignorance which is the eflect of 
anch negligence ia prejudicial to him. Whether ignorance be or be not the 
result of gross negligenee depends upon circumstances ; it is presumed to be 
80 whc n a person ia ignorant of the general lawa of his countiy or of hia 
own afiau 8. but it is not so presumed when he is ignorant of other matteia. 
n.e presumption which arises in eadi of theae caaca ia rdrattabk^ but is 
conclusive If not rebutted by the person againat whom it arises. 

Jgnorance of matters of law and ignorance of matters of fact are thus 
P^dupou the same footing: both are prejudicial when the result of gross 
l^T^* ^ liarmless when not so. There is no distinction between 
whethw thfivnm I and rea amitlaida. In a great number of cases, 

, 5 *TMmaction is to be considered as gain or loss, depends 

J/e""' The maxim «o» 

express u i.„?7°''^''' »o«PpMcation when the ignorant party does actually 
l^teVof the h^^f '""^ ei««ni.t«»ce. « known to him. though ft 

M to be coU^ I \ '^hea a pcrson'a intentionia notezpreaaed 

whether mo"^^ ' conduct. With respect to the important 
CM be reoovend b^^^fiT '"'^^' P^^"^ by mistake in matter of law 

, . ^ co/M/ic^io iMUi, Savigny espteaaea a dedded 

too Vo«t. Com. ad 
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opinion in the negative, subject to qualification, however, in case such 
ignorance can be proved not to have been the result of gross nc<i;ligence. 
This is prerisely equivalent to the statement in the text, which is also sup- 
ported by mosit writers on jurisprudence, though disapproved of by Vinuius, 
ICfihlBBbnidlit snd olliiis* 

9. 

la flw test no notioe is tsksn of ignoranoe of oostomsiy lar, nor wss 
sndi notioe n ooe ae siy ; for ignonsnoe of oustomsiy law hsoItcs itself into 
ignoisnoe either of the law resulting from oertsin known bets or of the 

facts from which the law itself is deduced. In the former case the principles 
stated under division I. of seotion 89, in the latter those stated under 
division XL sxe applicable. 

3. 

For the English law upon mistake and the application of the maxims 
Ignorantia facti exnixnt — Tg)ior(in(ia juris iion exciisat, see Broom's Maxims, 
190; the Law .MaL:a/.inu fur ibii, p. 'JO; Viner's Abridgment, Notice A..; 
Story, £q. Jur. c. 5. ; Evans' Pothier on Obligations. 

The main doetrinea to be bocne in mind by the student svs as follows : 

I. Every penon is bound to be aoquainted with, snd is eonsequently to 
be trested as if he knew, the laws to whieh he is subjeet.* Henoe — 

A. In matters criminal, not even a foreigner can avoid the eonseqnenoes 
of his own aiA done here, although by the laws ci his own ooimtry it be no 
crime.'' 

13. In matters civil, ignorance of law is no ground upon which a person 
can dt'fend himself from the action or suit of another,'^ or can himself take 
active steps to avoid the iticct of his own acts.'^ But this, both at law' and 
in equity,' iB upon the supposition that the mistake was not induced by the 
person insisting on its inunateriality. 

n. Ignorsnee of &et is not attended with the same emiseqnenees; for 

A. In matters erimins], a mistake of this kind may affcnd a perfect^ good 
drfence;S and — 

B. In matters c\v\\ — 

a. In wliich knowledge or intention is important, not only can a person 
allege his own ignorance or mistake as a defence to an action or suit instil 

* Plow. 184, SIS, 8; Doot and Stud. Dla. IL o. 48. 

* R. V. Eiop, 7 C. & P. 450, aud see 3arroneV$ ca^ 1 E. A B. 1. 
« Stephent v. Lynch, 12 East, 38 ; 1 Story Eq. Jur. $ 111. &c 

* Bilbit v. iMwley, 2 East, 469 ; Kelly v. Sdari, 9 M. A W. 54 ; 1 Story E. J. 1 112 ; 
1 Vera. 119; but Me M to oompvoouiM JUmfm t. OftasipjM^ 18 Jvr. 818. 

* Southalt V. Rl{jg, \5 Jur. 707, C P. 
« 1 Story Eq. J. $ 181. 

V LeveU'a ca,, died Cro. Car. 688. 
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tuted agaiii5t him,* but he may also, upon the ground of mistake, actively 
obtain relief in order to avoid its consequences.'' However, if the misUike 
is of a fact wliirh the person is bound to know or inquire into, or is owing 
to his own negligence, equity will not assist him; but it is said that, at 
law this latter circumstance is immaterial.'^ 

^. In whidi knowledge and intention are unimpMtant (as in caaes of 
tKapaes, fta), a ndataika on the part of the wrong-doer ia no defenoa to an 
aetion founded on the tort ; but it may be important in estimatittg the damage^ 
to be paid.* 

The reader must however bear in mind that it la not every mistake which 
IB attended by the above consequences; there are many eases in which a 
mistake of fact is no ground of defence and still less for relief much 
depends upon the nature of the transaction, and much on what has been 
niistakeu, and it is extreuiely dillicult, if not imp()ssil)le, accurately to state 

a general proposition what mistakes are and what are not material. 



NOTE TO § 31. 

Privileg^a, 

Tlie Boman lawyers denoted whatever liad a restricted effect, and coiise- 
qnently whatever was confined to a particular person, by the expieesion m 
pertonam^wkiM thqr denoted whatever had a general efiect, whether rdating 
to things or persona, by the expression m» rem {pori, note to § 6S (4 A)). 

PnvUegia arc conseqtieutly m pertoMtm, if they aie limited to some 
inchvidual, and do not extend to others who may sUndin his place. 

iV«?i7^y/a in rem (in modern times also called realia) are those which 
Mtend to persons who may stand in the place of him fiiet privileged. To 
this class belong those— r 

1. Annexed to n thing, whether— 

^nporeal iprhOegia pradia coneeua), as if a place is exempted from a 

^ JJnsbane v ^acT f t ««Pecially Jones v. Umith, 1 Hare, 48. 

*»-Bayley, J., 0 a & c 6-7 * ? -Wari, 8 M. & W. 54 ; but see 

• Inferred ftt>ta A • • \ 
*ention»|, o^. /.ra,.,, T^n^^ 'J^ J*"** "^^^^^ the trcspMS complained of was unin- 
■wd, on the authority of Ha^Z^^ Chancery (D. 6) it is even 

onath.« another may bSnt ' * ^ by hiS 

' Soo JtirAarri^ou v. /C^^^,*?; "^^^'^^ the false in.pnsonmeut ! 
* 2 Ph. 838 ; * G. 79 ; OL,U v. WM^ab^, 1 D. Q. * Sm. 

^"»* "«np. 140; 17 Boav. 282. 
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. b. Incorporeal, i.e. annexed to some otheri^ht {jrvtUegia eomM tom»m) t 

as those annexed to rights of mortirage. 

2. Which extend to the sure ties of the pririleged person ; and thotO 

3. Which extend to his heirs. 

With respect to privileges annexed to tilings, it is to be observed that 
what ta meant, is, that the aoqvdsitkm of the thing confers upon the acquirer, 
whoever he may h^ the right of taking advantage of the privilege. Itia 
not racent that the thing has any right eonfmed upon it, and yet, hy not 
attending to this very obvious lemark, Alef, as stated in the text, * has been 
induced to deny the possflrilily of nal privileges, and to contend that they 
must all be penonaL^ 

NOTES TO §8 81— S8. 

Akin to the Prinh'gia of the Romans are our charters, patents, and 
private statutes. Private acts of Parliament ^ are govcnicd by very differ- 
ent rules from public statutes ; for the former not oidy do not affect the 
rights of strangers, even in the absence of the usual saving clause,'' but 
will actually be relieved against by courts of justice if obtained by undue 
means." 

NOTE TO 8 84. 

The student mnst not' confound the division of into eoeMMiM and 
tingvlUare with the division of 2eye» into geiuniht and tpeeuHn, The latter 
is a division of laws with reference to their extent ; the fanner is a division 

of law with reference to its character, and moreover is, properly q^ealdng, 
confined io Ju$, composed of let/es generates. So that we have ' 

I. Leges gener ales, obli^;it»^ generally to acts or forbearances of a class, 
and divisible into two sections acoordiug to the character of the laws 
themselves, viz. into 

1. Jm commutte, not anomalous or opposed to reason or general utility. 

3. Jm tmgvian, of an anomalous nature, quod coiUra temorm nUmik 
ffOfUt alifimi ntiUMm midorUaie eomiiiueKiuiM mtrodueitm e$iJi /as 
ni$ffular9 is sometimes ^called^'M exorHimit, and sometimes fririZiytifsi. 

II* Xe^ ipeeialet, confined in their application to some particular cas^ 

• § 31 D. a 

^ Proben, | 81. 

A.-? to which see in general 5 Cruise, Digest, tit XXXIII. 

• I'low. 231 ; 8 Co. 138a; Aitcy v. Livingston, 1 Vcut. 176. 

• 2 BL Com. 346 ; Cni. Dig. ubi mp. § 49 : Com. Dig. PiUeiU (P. 9). A» io 
chtrUn »»» R. r, l%e JBatlem Archipelago Com|NHijr, 1 EIL ft B, 810 ft fl A. 8M« 

' Coinparo the text § 30 4 34, ft 2 Thib. VsfS. 287. 
■ Dig. I. tit. 3 de leg. L. 15. 
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peCBon, or persons, and these (whioli an llto MOMtilliM olBfld Ujgm 

peraonalea) are again divisible into 

1. CoMtUutionea speeiaie*, i£ tiiej iskitodxu» no ezoeptionto of departuie 
firom the jus commune. 

2. Privilegia or {const ilut tones personales) 11' they do introduce such an 
exception as regards some particular person or persons. 

1I0T£ TO § 35. 
Secreta, &c. 

Expreaakmi of the Emperor's will, obtaining the force of law, are 
called by various names, according to the circumstances under whirh tbcy 
were pronounced, and to which they were to apply. Thus they are called, if 

applicable to 

I. Tho people at large, and generally publidied . . . Eoicta. 
IL The anbjeots of a particular province, and directed to the Ijji^if])^^^ 

cbief thoroof J 

for his guidanoe in general • . ' 1. ordinaria. 

^ IV It If n some special case • • . S. exhraardiiuuia. 
m. Soma pardonlar indhridiiali only, and 

A. aBBwering questiona submitted to him . Resciupta. 

a. by communities, and involving mattera of public "I 1. Sanctionf* 

interest / ^ragmaXica. 

ft. by tingle peraoM , being on aonae 

1. official bwiiasM 2. eputofce. 

^V^h^ { ^"^^J 

B. dadding caaea 

a. formally on appeal ...... Deoreta, 

b. not 80 Imerlocutiones. 

Of the above, Etlkta and Manduta alone had force of law directly ; 
•^ffcrijila, iJecreta, and Interlocutioues were only applicable directly to the 
PWftuailar case provided for by them ; but their authority was great, and 
they dUn had or acquired the force of a hiw indirectly. 

Compaie ante | 85 ; 1 MfihL Ftaid. § 86; 1 Bdck. IiwL Si; I 8«r. 
Sjatf 88,84 s 8 Thibttit Yen. 884. 

NOTE TO § 38. 

Confliot of Lawi. 

1. 

The distincUoTi bitween atatuta peraontUia, retUia and mixtOt will be found 
itt Btoiy'a Conflict of Laws, c. 1. 

"piB eipieininiB aie not used by all writers in the same sense. Accordintr 
toSavigay:* ^ 

' ^•tem, ToL VIII., p. 122. 
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" Personal statutes are said to be those laws which principally affect a man's 
person and capacity ; althouf^h indirectly they may also relate to property. 

"Bcal statutes are said to be those laws which principally relate to 
tliiiiga (and especially nioh as an immoTMble}, atthongb indinctly they may 
also afl^ tbft penon. 

** Ifhed ttatntoa an aaid by aome mitera to be tlioae laws wbieb hare not 
for their sulqect-natter dther person or thing, bnt latter eveata (tiansac- 
tiona) ; but, according to other writers, mixed statutes an those hws which 
at once relate both to person and thing. These two meanings an obviooaly 
▼eiy different, and yet they run into each otlier. 

*' The practical application of these distinctions is as follows. Tlie 
question arises in a given case What is the country on whose laws the 
decision must depend P The answer is as follows. The personal statutes 
. evnent in the puioe of a penon's donueOe an to be appKed to him even by 
the judges of other countries. The real statutes conent in the place where 
immoveable property is sitnatai an to be applied to all qoestions ooneeming 
it* whether, as before, soeh questions have to be decided by home or fonign 
judges. The mixed statutes current in the place where a transaction occurs, 
arc also to be applied without any distinction being taken as to the state to 
which the decidinf; jiidixe belongs. Such is the general answer. But in the 
application of those broad rules to individual cases, many di (Terences of 
opinion arise, inasmuch as writers do not agree upon the precise limits of 
the terms used, and consequently sometimes extend or restrict them in one 
dinetion, and aometimea in another." 

S. 

The general principles usually recognised in modem times, and acted upon 
by the English courts, are— 
I. In matters civil— 

1. As regards real proper^; the lawa of the place when it is situate 
govern its transfer and all transactions operating immediately upon it.* 

2. As regards personal property ; the U-x domicilii govenis its disposition 
upon the death of its owner, testate or intestate : •» and the law of the place 
where a transaction is entered into determines its validity or invalidity and 
the rights and duties aribiug from it.<= Lex loci regit acium. 

8. As regards the nmedies open to aperson seeking to enforce his rights. 

• »orfB Coofliot, tt. 10; jmt Sr Wm. Onal^ 14 Yes. 541; Jte t. FonKQ^ 6 

B & C. 438. 

»> Story's Conflict, c 11 & 12 ; 1 Wins. Exors. 305, 6 and 2 £6. 1801. 
« See Braun and Frobea on this § ; Story'a 00tt£ § 242 ; and tiie kte eiaas of 
itosMy /^byik M Jar. 540; OMf T. AvmoiM^ 9 Bi. 8& 
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and as regards the method of procedure in such a case, the law of the place 
in which the court, whose assistance he asks, is situate can alone be obsemd." ^ 
Lu fori regit remedium. 

II. In malten criminal ; no man ia, in the abaenoe of an expreaa law, 
puiiahable in ona oonntiy for the acta done by him in another, nor ii he in 
one oooniij afiiMtod by the eonaeqaeneea which in another mqr attach to hia 

condemnation there.^ 

Upon grounds not applicable to transactions in general it is settled that a 
marriage, valid by the law of the place where it is celebrated, is valid in the 
country to which the parties bclon?, altliou.j;h they may have intermarried 
* abroad solely with a view to evade the laws of their o\m country.* 

The revenue laws of a foreign country arc not taken into account bgr 
English courts, except in caaes where the non-obaenrance of auch kwa 
nnderB a trannetioD wholly invalid.* 

NOTE TO I 89. 

Repeal of lawi. 

See mi« note 8 to 1 18 and pod note to $ 68 for obaeivationa on the 
manm eemnhraHamismttt Us tjwa. 

A law ia neither more nor less easily repealed by providing that it shall 
never be ao. Com. Dig. FarU, QL) 

KOTE TO § 41. 

Repeal of Statntes. 

As to the repeal of statutes see 1 Blark. Com. 89 ; Broom's Maxims, 23; 
Com. Dig. Parlt. (R. 9. a.) ; Vin. Ab. Statntes (E. fi. pi. 81, &c.) 

It may be useful to obsene that the maxim species generi derogat is 
recognised by the lawa of England, and that eonaequently a particular law, be 
it atatntcny fst catiomsgjt ia not» in the abaence of a dear intenticm to the 
oontiaiy, rqiealed by a law whidi is general:* and a atatute may be par- 
ticular within this role, although dedared by the Icgialature to be pnblio.' 

* Bo<> Bnnm tad FMb«ii on fUa { ; Story's CoaL c. 14 ; Lerotue r. Brawn, 
12 CB. 801. 

* See Story's Conf. o. 16 ; 8 E. & B. 124. 

* Story's Conf. § 123 ct acq. and § 113 et $eq, where the mnnsmij Hnritatfitni in 

MBCs of poly^r:\my. inooit, fee. will ho found. 

* Jlolinan v. Joiinton, Cowp. 343 : Brutowe v. SeqtievelU, 6 Ex. 275. 

* Oo. tat. 115 a ; V&i. Ab. BkU. (B. 6, pi. 68) ; Com. Dig. OopgMd (& 5) ; Flow. 
113 ; Orq/ory's case, C Co. 19 6; 8 Co. 118 A. 110 a; Sailer's Co. \. Jay, 3 Q. V,. 109 ; 
Skepkerd T. Uodtmaa, 18 Jar. M8, Q. BL ; BWkenktad Ihek OoJa ca., 18 Jur. 883 ; Jenk. 
Cwt, laS, ea. 41. 

* ' a«e the jyJgmut of L. J. Tunwf, in Ow Mfkmhtad Dotk 09*9 earn, 18 Jnr. SSS. 
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KOTE TO § 10. 

ConstxQotion of Statates. 

The ordinary rules applicable to the construction of statutes will be found 
collected in 1 Bl. Com. s7 ; Corn, D'vr. Parll. (K. 10.); Yin. Ab. Siaiuiet 
(E. (').) ; Dwarris on St^itutes ; l^room's Maxims, c. 8. 

The leading principles to be observed are as follows — 

1. The intention of the legislature is to be gathered from the words used, 
wbieh, unleas loiiie leawm to the comtmy can be shoirn oleaily to exist, are 
to be taken in tbeir erdinaiy acc^taftion, and to be oonstnied aoeoiding 
to the usnal rake of gianmiar.* 

2. If the above rule, when applied, leadi to no abenrdify, ineoniiatency, or 
unintt lliunble result, effeot mnit be given to the words used, and to them 
only, however hard the consecjuence,** or however clear it may be that the 
legislature overlooked some particular case which may have arisen." 

3. But if the above rule, when applied, leads to an absurdity, inconsistency, 
or unintelligible result, then that construction must be adopted which, 
avoiding all such couseq^uenccs, is most in compliance with the rule.*^ 

NOTE TO 8 49. 

That the words of a statute are to be taken in what was their ordinary 
acceptation wlien the act passed, see Com. Dig. FaroU (A) and the casea 
referred to below (uotc a). 

An exception to this rale, however, arises when a word henng • 
wide signification is used in company with other w<»ds of less extensive 
import, and whicli are in iiut indtuied in the general tem. In soeh a case 
the general word has a less extenuTc meaning than it wonld have if standing 
alone, and is deemed to extend only to each matteia or things as, being 

• See R. v. Ramfffak, f> R A: C. 712 ; Jt. v. Ort. Btntlep, 10 B. & C. 52^^ ; P. v. Bird. 
16 Jut. 195, per Martin, B ; JUUler v. SSalomoiUf 7 Ex. Coe v. LauratiCf, 1 K & B. 
616 ; JL T. Knapp, 2 E. & B. 447 ; Xuf. Vn. Railumy ihekttwe, 9 Ex. 197; Arnold 
T. Sidge, 18 C. B. 763; 3 E. ft B. 749, 750 ; 3 De O. M. & a. 606; 16 Yw. 406. 

•» Eattem Union Railira;/ v. Curhranr, J) Ex. 197. 

« Cwt V. Lawrancc^ 1 E. & B. 618 ; Woodward t. WaiU, 2 EIL & B. 462 ; Myen v. 
Ferigci, 2 De O. M. ft G. 604; Daviim Farmer, 6 Bs. S4S; PoeoAy. Pidherktff, 
16 Jur. 761, per Ck>I«ridg«, J. ; Ablejf t. Dale, 11 C. B. 891 ; Ctuttque r. Pa{fe, 13 C. B. 
458, where there was Bomcthing very like nn inconsistency : 3 E. & B. 541. In 
MatiitOH v. JJoft, 14 C. B. 357, the atatuto coutoiueU incuualbieut coctioDa, aoo 
pu889. 

* See Mr. J. Burton's judgment in Wfirlnr'on v. Lorflnnd, 1 Hud. ft: Hr. Tr. 
Rep. 648, which IioH often been cited with approbation and acted on, see Bcckc ¥. 
SMf&, 2 M. & W. 191 ; MUUr t. Mmmm^ 7 Be 476; A t. Bird, 16 Jur. 198; 
14 a B. 886. 
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denoted by it» are of the same kind as those denoted by the other words.* 

Tedmicil iroidi nuut be teken in tlieir tedinifltl aeme.^ 

KOTE TO I 62. 

The nle lefnred to in ) 61 for tbe logicil. estenaioii of a knr o9 tAailj- 
Ml0M tttUom* is usually ei|ireMed thus : nU eadem legU ration Hi eadem 
digiotiiio: and as there is, even to juriste, aomething seductirB in a nicely 
sounding phrase, they have been induced to say contrariwise : ce$uuUe ralione 
UffU, ceuat lex ipsa. Against this maxim, when applied for the purpose of 
rendering n law inoperutive, it is neoessaiy however to protest. Two cases 
have to be considered — 

1. The raiio of an old law has ceased in consequence of a change in the 
habits of the people. The law neyerthdess remaina binding until it is repealed 
by the lawgiving power ; for as a positive law is lundmg, not in oonieqnenee 
<tf ite adaptation to euNumffcanceB, but by tirtoe of ite auction, lo it doea 
not kae ite foioe nntH that aanetion oeaaes. Beaidea, it ia often in the 
highest degree desirable not to dtstuib existing relations, and, juridically 
epeaking, a rule frequently derives much more importance, both to sovereign 
and subject, from the length ef its standing than £pom Us oonibnnity to 
reason. 

2. The ratio of a law may happen not to apply to some individual case 
falling within its words ; or, expressed otherwise, the law would not have 
been made if such cases bad alone to be provided for. "Htn again the 
law moat be held to apply ; for the Bomaaa adopted the veiy aensibfe rale 
Jun gmienaiier comHimmkirt and ooneeqnently, in order to inanrn certainty 
and cDOsiatenoy in their decisions, applied the law even to eaaea to meet 
which alone it would not have been made." Froboi, | 52, and see oate 
note 2 to § 1 3, and Fcame's observations to a aimflar effoct in his Essay on 
Contingent Rcmaiiuler?, pp. 87, 88. 

I'or instances where the maxim cewuUe raiione, &c, is applicable aee 
Broom's Maxims, 118. 

NOTE TO § 66. 
Unilateral, Bilateral. 
Unilateral, arc those instruments which express the intention of one person 
or set of persons, e.g. deeds poll, promissory notes, disclaimers, wills, &c. 

• nroom'B Max.. 4 50 ; JL WkUnaA, 7 & ft C 5M ; BUm4frrd y. Mmitomt Iff Q. B. 

724 ; 1 HI. Com. 88. 
• M Bl. Com. 60. 

• 8ssthepasss|isaltsdlaaol0(f)tof 62. 
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Bilateral are those which express the concurrent intention of more than 
one person or set of persons, e.t?. indentures, agreements, treaties, kc. 

The word reciprocal or s^uallagtuatic is sometimes used instead of 
bflatenL* 

NOTE TO § 65. 

Constrnotion of other Instruments. 

The rules applicable to the interpretation of deeds, wills, and contracts, 
are so fully stated in well known works, e.g. Sheppard's Touchstone, c. 5 & 
23 ; Jamian on Wills ; Roper on Leoracies ; 2 Addison Contr. c. lU ; 
thitty on Cojitraets, and Wigram's essay on the admission of extrinsic 
evidence in aid of the interpretation of wills, that it is wholly unnecessary 
to Uhutnte those rules by the citation of cases here. The following 
obsenrstioiis, liowever, may not be out of place — 

1. Boles of oonstnictum, bdng mearely aids whenbj to aaeertain the 
Intentioii <tf the uttemr from the eipwiiSeBi lie has used, are the same in 
oQvurts of Lair as in courts Eq[iiit7,^ and in contnusts under seal as in 
those not under sesL' 

2. Similar expressions, howcrer, may, even in the same instniment, have 
very different effects acconlinf? as real or personal property is referred to.'' 

3. The construction of a dociuneiit is for the judge and not for the 
jury, although the latter may, as in cases of libel, have to detenninc quo 
emimo it was written and also the particular meaning borne by any technical 
e^qiressions wbiob may occur in it* 

4. Ptarol evidenee is not admissible to show that what a person has in 
writing deehied to be his meaning was not so m point of hidS 

B. But piiol evidenee is admissiUe to show — 

a. Ihat the words employed wen used, not in their oidinaiy meanings but 
in some cmtomary sense.' 

b. The ei renin stances present to the mind of the attenr» and undor which 
the words were used 

•See Mackeldey Ldufa. { 1586: Froben Enir. g 478: PoiUer IVaM d« Oblig. 
ftei L, Chap. I., sect 1., art 2. 
b Eaton V. Lyon, 3 Vcs. 692 ; Butcher Muldttr, 9 VflS. SM; 8 B. & fi. 749, 760. 

• 13 Eust, 74 Seddon v. SeuaU. 

• /brtft T. Chapman, 1 P. W. M7; XUtm T. JBmois 19 Yes. 77. 

• Morrtll T. Friih, 8 K ft W. 402 ; AMmi t. Bmftri, 8 H. ft W. 806 ; CiMqp 

FvHer,nC. B. 122. 

f Oom T. Lord Nugent, 5 B. & Ad. 64; SparUUi v. Benedce, 10 C. K 202; 2 Tay. 
Bv. 742, fto. 

f Smith v. Wihon, 8 B. & Ad. 728, and the other cases cited in 2 Taylor Ev. § 837. 
h BumMdge t. Wade, 15 Jur. 572, Q. B. ; EdwanU v. /mom, 8 C B. 486; AM v. 
Wdeh, 9CB.m; A. G. r. Powit, Kay, 207. 

' a 
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e. The identity of the olyects referred to * And for these purposes sudl 
evidence is allowable, although tbe result may be an tuteipiekatuniaiTanaiieft 
with the ipparBiit meaniiig of the words.^ 

NOTE TO $ 58. 

1. Exerci>e of rights. 
To the ( xtcnt to wWcli one person has a riglit to do, are other persons 
bound to suller, and any damage wliich may accme to thcra whilst he is 
exercising his right, affords them uo valid ground of complaint against him* 
This may be iUnstrated by the obstnetum of light and air, the divenion of 
waterooimea. Sec wfaeie then ia no pieseriptlye or other right ^ ^ person 
comphnniiig. The loss oecasioiied in snoh cases hdammmi»^higitria:^ 
and the abeenoe, juridically speaking, both of injury and damage, renders 
the maxim me utere tm vt aUennm twn lada* inapplicable. Although^ 
however, the mere exercise of a right is in no case a wrong, any 
negbVence accompanying the exercise, and causing loss to another, is an. 
iiyury conferring upon him a right of action.*^ 

8. Eflbet of ktation. 
Bomaa jorista gownlly hdd that an act which in itself nu^ be coosidiDed 
as the mere exercise of a right, becomes unlawful if done solely to annoy 
another, and the doctrine is warranted by the clear words of the Digest 
XXXIX. tit. 3, de aqua, R( L. 1, § 12, and L. 2, § I'J. Others contend, 
however, that tliose who have to be guided by positive law cannot take 
cognisance of the motives from which nn action proceeds, but must routine 
their attention to the act itself, and if the distinction between the motive 
urging to an act and the immediate object, the attainment of which is aimed 
at, be kept in view, tins latter doctrine would seem to be tbe more oonect, at aU 
eventa in the opinion of English lawyers. ICany cases may be cited to show 
that the question is not fiom what motive did an act proceed, bat was the 
act justified by any right of the doer P ' Whether tbe act is so justified, (rflen, 
it is true, depends upon tbe intention of the doer, but schloni, if ever, upon 
his motives. For example, falsely to give a servant a bad character, is not 
unlawful unless done maliciously,' i.e. with the immediate object of damaging 

■ Bsoon's Max. Reg. 25 : Lord Chenegi oa., S Ca 68a; BmnummA t. Pdl, 3 P. W. 

141 ; Doe v. Hitcorks, 5 M. & W. n^lf? ; BmMKoni v. Allcirv^n, 10 Hare. 345. 

^ See, in addition to the ca«ea iu the last three notes, Brown v. Jiyme, 3 E. & & 708. 

" See, for examples, the note to AMif t. Iflirfl^ 1 Sn. L. C. 180 ; Broona's Max. 
150 ; Acton v. BlundeU, 12 M. & W. 341 ; 5 Hsn, 4S8. 

Viii. Ab. Cotufqumdal hmes, A. 9, 22. 
I • See 1 Wms. SauucL 23 b ; Lucat v. AodxlU, 4 Bing. 744 and 10 Biog. 172 ; Oaket 
T. Wi»od,%V,kW.m ;S^r.Hmtf9E*.U; IM Dicjt^ 7 Q. R 882 ; ^SMf 

T. ^tmyton. IS .Tur. 0^?>, prr MLirtin, B. 
' //oirw T. Thompson, 13 C B. 333. 
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the servant and not with a bona fide view to protect the enquirer. The 
motive, except so far as it is evidence of the end in view, is juridically 
speaking unimportant, as may be seen at once by supposing the bad cliaracter 
to be deserved, but to be given out of mere spite, a case in which, it is clear, 
no aclioii liei.* Hen moreoTcr it it imp<»tiiitt to cbtorre tlmt the intentim 
elao is umnateriaL Actions fat maUoious proaecation affoid limilar Ohutnip 
tk»s and show the importaiioe of distinguishing motive from intentimi. A 
like doetrine ohtains in Equity, as appeals fimn the cases where appointments 
under powers have been held bad as not made bona fiit tat the end desif^ned.* 
Upon the whole it would seem therefore that where a person's right is clear, 
what he may do in the exercise of it does not depend for its lefjality upon 
either his motive or his intention, but that there are acts the legality of 
which dej)ends, not indeed on the motives liy which the doer is urged, but on 
the immediate object he may have in view.'= What these acts are cannot be 
stated in a general proposition ; they form a small class having few other 
eharacken in common. 

It is to be observed that the effect of intention i^on an act not dona in 
the ezerdseof arightisnothen disonaaed. As to this, compare the maxima 
Jctus non facU reum nm mens iU rea and Foluntaa reputatur pro fselo. 
Broom's Max. p. 226. Jenk. Cent. 88, pi. 70. Yin. Ab. LUadt D. 

3. Evading Laws. 
Itiaof ooinae never the intention of aJqjiBltlortosiiiferhislaws to be 
evaded, and here again the Bomana held an otherwise permitted act to be 
mdawMif done solely to evade a law. Code I. tit. 14. de leg. L. 6. The 
Enf^lish decisions certainly do not go so fiur,* for adndtting that a law is not 
made to be evaded, the question in each particolar case is, simply, whether the 
act is or not forbidden by the law properly interpreted ? If not, the mem 
fact thai the act was done to evade the law is immaterial/ 

KOTB TO tt 61. 

As to Ihe English law on the sulgeet of these two f {, aee BhMdcrt. Com. 

• WetilSurmm v. HavfUw, 1 T. R. 110; 1 Starkie on Libel, 294, 230. How fiur 
audi oODdnot ii^ criminally speaking, indefensible, is another matter. 2 At 250. 

•» Sec Alryn y, Bekhier, 1 Wh. & Tiul. T.. C. 2^A, and the note there. 
' As whore a man moors bis bargo alongside a wbar^ not to uso it himself bat 
solely to annoy anoiUier. Amnm, 1 Oamp. SITfk 

• See Brandon v. RiMnwn, 18 Vcs. 429; Rochford r, BuAman, 9 Hni o, 175; Id 
which limitations of property, made solely to evade l«w% WW* ophald. 'But SM the 
obserrations of Mr. J. Burnett^ in 2 Vee. S. 142. 

• TUa is not oppoeed to fhi Samt Biigiamdv. Booth, 7 CL ft Fin. where It was 

held that whnt is probihitcd to be done directly in illsgsl If d<HM ittdlMelly. SsslilM 
same ease, 2 Keen, 478, per Sir Wm. Follett arg. 

a 2 
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vol. 3. p. 2, et fifq., and vol. 4. p. 181, it^eq., «nd the caws collected in Com. 

DifT. I'haih^r (3 M. 15) et seq. 

See, as to actively enforcing one's own rights, Newton v. llarlatid, 1 
Scott N. K. 47 i. 

And, as to defending one's person and property, 8 BL Com. S ; Oon. 

NOTE TO f 62. 

Banta PkoeaM. 

The tnuulator met with gnat difficulty in nndentanding the writinga ti 
the Boman Jnriata and of modem eivillanB, in consequence of fais ignorance 
of the Boman fonna of action and of their civil process. The supposition that 
others entering upon the study of Roman Juriapnidence will at first encounter 

similar obstacles, niul the desire to remove them, should they exist, mupt 
be the apnlojry for the insertion of the present note, which, however, does 
not profess to be more than an abridgment of what the reader will find at 
greater length, and in a far more satisfactorj' shape, in the following works : 

Explication hiatorique des Instituts, par M. Ortolan (4th £d., Paris, 
1847), voL it, p. 890, &c. 

Cmrai der Institutionen, vmi O. F. Pncitta (ind ed., Lcipaig, 1846), 
ToL II., p. 6, Smu 

Handbuch dea CirilpraMaaea von D. A. BethmmmUdlweg (Bonn, 18S4), 
and the same author^s Yezsuche ubereinadne Theole der nworie dea Civfl- 
prOMsaes (Berlin and Stettin, 1897). 

Savigny's System, vol. 5. 

The first two of these have been more especially used, and in them will be 
found the authorities by which the different statements are supported. 

1. LEGIS ACTIOXEa 
In the earliest stage of Civil procedure in ancient Eome, tliere were five 
modes of prosecuting one's rights (aciiones), distinguished in later times by 
the epithet odhiut leifii* In these there was a magUiraitu^ (who was always 
a aenator,) to whom the phdutiif had to go both in the fint fnatemoa Ibr the 
appointment of a>idbv(bj whom the eaae waa to be dedded), andintho 
laat inatanoe to enforce the cseeution of hia deerae. The abo m 

senator, was chosen by the phdntifb themaelves, or in case they could not 
agree, by the magutratiu. The actiones legis were confined (o Boman 
citi/.en«, who were obliged to go through the whole process in person, fMM# 
alieno nomine lei/e (t,j,'re potest, and the complaint had to be frrmied with the 
Strictest possible attention to the terms of the law on which the action was 
founded (Gains, IV. 11). Of the five aclioHe* Itgi*, three were for the pur- 
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pose of arriving at a sentence, and two for enfofoiiig.it when obtained; tliey 
were as follows (Gains, IV, § 12, &c.): 
To obtain a sentence: 

actio mcrameniit 
JndieU potiulaiio, 
ftmiiicHtt 
To eieeole a Motenoe : 

pignorU capio, 

or these, the iMlio MfnmmH was the oldest, having onee been the only 
aciio legi» known. The actio per jiulicis postulaiion^ arose from the 
nrrcssity the party complainant was in of stating precisely what he claimod, 
and the actio per coudictiouem arose from other inconveniences attaching to 
the actio sacranienti, but what they were in particular is not well known. 
However, after the introduction of the aclionetper Judicis poiiuUUionem et per 
eoMdiieliMwgik in eveiy cue nol tpeciaUy provided f<« by them, rMOOiM wm 
still bid to tbe old oe^ib taerameitti, and this form of proceduxe was retaiDed 
long after tbe two othera bad &Uen into diinaa, and of it we bavo tbafaUeat 
aoooont. 

The actio sacramenli took its name from the aacramentum, a sum of money 
deposited by each party in the hands of the college of priests ; that deposited 
by the gainer being returned to him, and that dejwsited by the loser being 
applied for religious purposes. In later times this tacramenfmu was not 
actually deposited, but its paynu nt, in rase of failure in the actio, was secured 
by sureties called prades iucrantenti. The sentence was that the sacra' 
wunlwtn of the gainer waijiutum, and consequently tbat tbat of Ids opponent 
waa ii^u^wn, Tbe aeiio MerameiiH was tbe mUq used fiff trying righta to 
property, and it is bere tbat tbe first traoea of tbe vmdieaHo of later Hum 
are to be found. Tbe procedure is given by Gains» and was, ondttiiig 
details, somewhat as follows — The thing in dispute was brought before 
the magutralut, and originally the litigants fought about it, but 
afterwards, in token of their willingness so to do, they only touched it with a 
viiidicla or festitca (the symbol for the original lance) ; hence this 
process was known as the niauiiiun cotmriio and vindicatio. If the 
thing in dispute consisted of real property, the magistralM went with 
tbe litigants to tbe spot, and then one of the latter turned the other out and 
bnnigbt bim before tbe maguinUw {deductio), Wben, bowerer, tbe aM^is- 
Iratef bad so mack to do as to be unable to go in person, tbe litiganta went 
before bim and challenged eadi otber to go and figbt on tbe spot («r /tar§ 
ma$mm eoiuerlum vocare\ which they were ordered to do in the presence of 
witnesses ; then took place the Jedudio qua moribu* ^t, and the parties 
returned to tbe magUfyrtUu* with a part of tbe tbiug in dispute over whiob 
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the tittdicatio took place. After this form had been gone tbrotigh (and it 

was in later times gone through in words and not in fnct") the magistrate 
commnniled l)oth to be quiet and earh litij^ant then challenged the other to 
the saci'ami'iihtni . The nKujii^lrahiH afterwards travc t(nii])orary possession of 
the thing vindicated to one of the parlies {cindicia.t dictre) who had to give 
security to redeliver it with the mesne profits, should the action be ultimately 
decided against Uiii; tlie aunties given for this purpose were called the 

Then otnn tiie appointment of the judex. 

Hie mode of proceeding when property waa not claimed, Vut the peiftnn- 
anee of some obUgatio waa aonght, is not well understood, but for thia 
purpose the two other above mentioned adiones Irgu were invented. 

Of the actio per Jitdicis poHtiilationem little has been ascertained, but it 
seems to have been distinguished from the others by the fact that the judex 
or arhlfer had a certain latitude allowed him to dctt rmine the rights and 
duties of the litigants, whilst iu tlic others he had only to pronounce w hether 
the meramentum, was or not jiutum, or whether the defendant was or not 
bound to gi?e up the particular thing demanded. 

Of the 00/19 jwr wiiktmm we only know that it waa ao named from the 
fiMst that the plaintiff called vcptm the defendant to be peaent within -80 d^a 
to have a jmiex a]q[iointed, and that it was confined to caaea in which the 
defendant was under an obligation aliquid cerium dan. 

Of the remaining two actione» Ifgis, the actio per ntanua injectionem always 
took place in jure before the magistratus, and was the mode of obtninin^r 
possession of the person of the defendant in case the plaintiff had procured 
sentence against hira for a sum of money which he could not pay. The 
defendtmt bad 30 days given him {die* jmit), and if, after that, the plaintiff 
waa not satisfied he laid hia haada npQO hia debtor who Aen beeame hia 
dare de facto, and, unless a amdSnr could be fimod to redeem him, dejttree^ao, 
and the debtor waa adHdm a slave to aU intenta and purposea. 

This remedy waa aubaequently extended, and it waa aettkd that upon 
certain erenta a person ahonld be ^ren up aa a slave in the firrt instance m 
if he had been condemned (pro jtulicato), or without those words, simply 
that he should be claimable as a slave (pura). The actio per manua 
injectionem thus became in some cases an independent process, and was 
not necessarily pronounced in some other actio; there were in fact,, 
idtimatdy, three fonns of this action. 1. Tlie old ori<^inal manM 
ittjectio judicati. 2. The manm iujeclio pro judicata. 3. The manua injectio 
punu 

The remedy per pignotu MyrioeaM, which enabled a ereditmr to taike hit 
debtoK^a goods, waa confined to aome few caaea, (chiefly in fevour of aoldiefa,) 
and waa distinguished from all the other leguUtiwiie9 in being a remedy 
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which had not to be prosecuted in Jure, but wliich might be takeu by the 
private individual without any judicial assistance. 

2. THE FORMULARY SYSTESL 

The aeoond stage through which the Roman dvil procedure passed, the 
fimnulary process, or the ordinaria Judicia, sprung from the necessity of 
assisting peregrini in the maintenance of their rights, and from the unsuitable 
character of the legit aclioiies to a totally differoiit state of society. 

When a peregrinm complained of another, or of a cicm, the strict 
civUe was not applicable, and recourse was had to the proctor ; he, after 
having beard the oomplaint, dxewup in writing {formula) a short atatement 
of the ftcts on whieh the pUuntiiF> founded his daim (DEMONSTRikTio 
Jbrmida)t together with directions as to the oonsequenoes whieh were to 
follow in case those facts were established or not (oondzmnatio formtda). 
This formidn was then Inid before three or five recuperatorea chosen by the 
litigants and approved by the pnctor, and who were to say whether the facts 
were true or not. No question of law was referred to them ; the 
formula was in fuction couccpta, and they had no control whatever over the 
consequence of their finding. When tiiis process was extended to disputes 
between cicea^ the Jua civile came into operation, and the formula was no 
longer in the nnqpk form menthmed ahoT^ bnt the qoeatiaii auhmitted to the 
judex or erStfar waa one of mixed hw and fact; he was direeted to ascertain 
whether the p]aintiff*a daim waa one leoognised hj kw, as well as whethw 
die drcomstanoea, on which he grounded it, were as he pretended; henoe the 
formula was in ju» concepta, and a new part, the intenho, was inserted 
after or blended with the demontiraiio. In case the dispute turned, not upon 
the title of either party to the property elaiiiied by each of the litigants, but 
upon its quantum only, another part, the adi i dicatio, was added to the 
formula and by it the jmlfx was direct(Hi to award to each what should turn 
out to be his due. The formulary process was extended to disputes relating 
to property by a fiction. Instead of the old tacranuHtum the defendant 
promised to pay to the plaintiff a sum (tf money if the plaintiff should 
prove entitled to the property in dispute {fpomio jpn^fiidiciali$). Thia sum 
waa not however paid, bnt the property bdng declared to belong to 
the plaintiff or the defendant the cause was at an end, and the 
plaintiff, if successful, took possession. The defendant had preyiondy 
given security to deliver up the thing with all mesne profits in case he waa 
condemned to pay the aponaio {salisdatlo pro prnde litis et vindiciarim.) 

Parts of the Formula. — ^There were four principal parts of a for- 
mula, viz., 

1. Bemo/talraiiOt in which thethiug sought was ascertained; 
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S* InUK^t itt l^idi the law upon which the claim rested was referred to, 
and wliidi diawctoriied the actum; 

8. ^aidiMto,mwhidithe>A»WMdflMtoaMertabtheez^ 
right! of tha plaintiff and defendant mpeetifdy ; this part oocuned only in 
the thna n H iftni ftfftfftip htreuoiutd^ dt ooiMHni'd&nAnub. mm! iffttiiiif 

4. Condmnatio, in whicli the conaequenoes which were to follow the finding 
of the^iM^ were stated ; it always, oripnaUy, directed the judex to compel 
the defendant to pay money or to acquit him altoc;cther ; and according as 
the money to be paid by the defendant was stated in the com/etnnafio by the 
pnetor, or was left to the judgment of the judex, either with or without a 
Kmit (teflialip), was the etmdemnatio called 

{.sine taxations. 



Of the above four parts the third occurred only in the tliree forms of 
action already mentioned ; the first and second were often, especially where 
property waa daimed, blended together ; in certain cases again the inientio 
•tood ahm^ aa when an adjudication waa leqniied upon such qneationa aa ** la 
auchaoneljAtfrfawf orwhatiatheeitentof anohaperaon'adbi/" (fomtilm 
pr^udicialea or pr^efuUda). 

Gains gives the following examples of the way in which tiie above portioiia 
of the formula were worded (Gaiua, lY. f ( 89 — M). 

Jkmtnuiratio 

Quod Aclus Aoebius Numeuio Nkgidio hominem vkndidit. 
Quod Aulus Agekjus apud jSuuiiuium Neqidium uoiUNfM 
DEPoaniT. 
MmUo 

8l FABST NUXBBIUM NsOIDnJX AULO AOEBIO SESTERTIUll X 
HIUA DAUB OPOBTBBB. 

QuiDqUIO PABBT NUVBBIUM KBOlDimi AVLO AOBBIO DABB 
PACBBB OPOBTBBB. 

Si pabbt homineh bx jitbb QuninuM Auu Aobbu bbbb. 

uidfudieaiio 

Quantum asjudicabi opo&tet juj>£x Titio ADJimiOATO. 

C'oHdemnaiio 

Judbx Nlmeurm Negidh m Ari.o Agerio sbstbbtiuii X 

MIUA CONDEMNA: 81 NON PAKET ABSOLVE. 

JUDBX KVMBBIUM NBOIBIUH ActO AOEKIO DUMTAXAT X 
HILIA CONOBMNA: 81 NOK PABBT ASaOLVna 

Judex Numbbium Nboidium Auio Agbbio condbmvato. 
Beaidea the above-mentioned principal parU of the fotmula then were 
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others called adjeetioim, inaerted for someieMoii peculiar to each particular 

case.* These were 

A. Prfescr^iumetf if inserted before the intentio. A jpraacriptio might be 
inserted 

1. By the plaintiff, for the puxpoie of limiting his demand in caae the 
iiaiidwotda(rftIieMlMlf0 wow too large; or 

8. By fhe defenda&t, for ibe purpoae of laiaing ■cnw prefimmaiy qneation 
which, if deddfld in Ida fiiToiir, wodd quaak tho (brmnla, ie. woidd prerent 
fhe deiueUo m judicium. Of these, the three most impoitont were called 

a. JProfudieia, if the ground taken by the defendant waa that the deter- 
mination of the action would prejudice him in some other cause which ought 
first to be determined CGaius, TV. 133). 

6. Prescript in fori, or what we should call a plea to the jurisdietion. 

e. PreFscriptio teinporis, by which the defendant insisted that the plaintiff 
should have brought his action sooner. Hence the modem word prescription. 
' The prateriptione* inserted by the defendant seem in later timea to have 
come aftor the wtMUo and then to have been called esetfHimn, 

B. Exe^fUmm, XqtUee^onei, fte., if inaerted after the mtaUio: of theae 
1. The exeepUo waa inaerted by fhe defendant, not to gnaah the fomuila 

by a preliminaiy objedion, but to avoid the amdmnatio by alleging some 
new fact to prevent the result which would otherwise have followed from a 
finding of the mMm> in the plaintifTa &vour (plea in oonftaaion and 
avoidance).'' 

'3. The replicado was inserted by the plaiiitiff, to destroy the effect of the 
defendant's ezceptio^ aud bore the same relation to it as the latter bore to the 
intentio. 

8. The duplieaiiOt iriplicaiiot kc, were inaerted for aimilar purposes by 
fhe defendant and plaintiff reapectively (rejoinder, anirqainder). 
After the pleadings came the 

Litif eoBteflatio.— IctwcoiMaAe. QmietiariUlm' waaaphnnenaedto 

designate the calling of witneasea hj each party to a suit ; it was fhe laat 
act in Jure, when the Boman civil procMa took place partly before a magit' 

tradis in ji/re and partly before a judex in jitdicio. Tifi enim fnnc 
eotUataia videtur cum judex per narraiionem negotU causam audire 

* The odebrated words nm rest it wU inserted in the oondemnatio, and by which the 
inconvenience of condomning the defendant to pay damages only was avoided, were 
probably first inserted as an adjectio. See 2 Ort 445, 452. 

* Ihe tormnla bring - Sipmnt eou da mm alOt d mmpani tAtoMlo,** a mete denial by 
the defendant of the plaintifTa intentio was not ncceasary : a simple traverse (tiUt 
conteMtatio n^iativa), ia not denoted by tlie term exceptio. 2 Puclita last. 157» 165 ; 
UadMldsy** Lsbrbw | S0O«k 

* Equivalent to fhe expression pott litem contestatam are the foUowhi g p et tjuHo i ^ 
ordimttm imI aw yfiw i , pott litem imeokaiam, 8 Puchta lack 18i. 
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caperit. Cod III. tit. 9, de lit. con. 1. 1. This allows the meaning of 
the expression after the disappearance of the old formulary system. 
The Uk» eonMaHo, wlddi may not perhaps be veiy improperly rendered 
JotMderqfiMueieimdefndiieUmtam) ww an important stage intlieBoaaii 
Cinl and bad a material inlliMiioe on tbe ligbta of tbe partiea. Ita 

moat important effects wen the following—* 

1. A new obligatio, ^ueui ex oimineiu, waa tbeieby impoaed on all tbe 
parties to the suit to continue it. 

2. The siiit became pendens. » 

3. Time which had begun to run ceased to do so. 

4. The suit waa capable of being continued by or against the representa- 
tives of either party in case of his death, although it might not have been 
maintainable in tbe iint instance by or against sucb representatives. 

5. The sentence idsted back to thia time, ao that tbe aoeoeasful party waa 
entitled to all such beneftts aa he wonld have derived if jodgment had then 
been pven finr him : po^ UUm conieUaiam mums sne^pMiii^ makt JUei jweaes- 
§oret is a maxim illustrative of this principle. 

6. The choice exercised by the plainti^ with lespeet to the gmmd on 
which he based bis claims, was irrevocable. 

7. The tiling in dispute became rex Utigiosa, and was incapable of being 
dealt with in any way prejudicial to cither party. 

8. The original ground of action became merged in the obligaiia arising 
from the lUis cotiteatalio, 

ETidaiO0.-~lBaue being joined tbe next step waa to aaoertain the &flta. 

Thia, however, was dispensed with if they were admitted, or if the plamtiff 
put the defendant to bia oath, or if the defendant lefosed to contimie to 
defend. With nqpeet to the first it waa tmaiim that oail/tom fro /ad^^ 
ea^ Dig. XLII. tit. 2. Withzeapect to tbe second ; the plaintiff bad a right to 
oaU upon the defendant to swear whether the plaintiff waa or not entitled to 
recover ; if the defendant swore either way, his oath was conclusive as 
against the plaiiitifT; hut if the defendant would not swear, judgment was 
given against liim unh'ss he put the plaiutifl" on his oath, in which case the 
oath which the plaintill" might make was also ronchisivc ; but if the ])laintilT 
refused the oath the defendant was absolved. Dig. XII. tit. 2. An oath, 
when called for by the plainiiff is ju* jurambm d^atum, when demanded 
by the defendant rdoHm (dtferret r^erre); and the suit, when other party 
pnt the other to bis oath, ia m Jumidim imhm» The law is thus summed 
up by Ulpian (Dig. XII. tit. 9, 1. 84, § 9.)—** Qtmm rm la jm jwmdtm 

* S«e 1 Vang, g 160 ; MackeL g 200 ; PuchU Piiad. 8 96; 1 tfiUil. Paud. i Hi ; 
1 Vsnik. Gnu. Jnr. priT. m 
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(h-mnct reum: no^enfem jnrare rmm^ « sohnt abiolvU, MOHl ioht^itm «»- 
dcmnnt, f'x reIaiio)iH nun jurante adore absolvU reum." 

The Decree. — Judgment was pronounced by the jud^x ; and in form he 
closely followed the direction to him contained in the formula. In an actio 
pro'jtididaUt, in whifiih the jtdes had only to make n report but to give 
no judgment, and the formula of which contained no emdetMotio, ^b»Jmba 
merely returned his opinion upon the eridenoe laid befina him, e.g. wffanam 
mderi ; serviim non videri. In other cases the jtukx had either to condemn 
or absolve the defendant, or, in actions for partition, to adjudicate to each paity 
the portion he was to have. As a rule, the defendant only could be con- 
demned or absolved, but there were some actions (judicia duplicia or actioneg 
luixtrr), in which the plaintiff could be condemned at the instance of the 
defendant. A judgment adverse to the defendant was always to the effect 
that he should pay a certain specilied sura of money (Gains, IV. 48, 52), 
With the judgment, the duties of the judex and all proceedings in judkio 
ceased; to execute his sentence recourse was again had to the pnetor. 

Bseontum.— The modes of executing a judgment were, during the formu- 
lary system, as foUows — 



Against the , 
J>e&ndant's 



propertgr 
•loiM^which^ 
taken 



person alone Mamu$ v^eeUo. 

p«fB«m and property, as an entirety . . . Miuio in 

f wholly, in [assn sotifelir • Bonontn cenio, 

case of < 

insolvency ^per nnyulcu rt$ . Bonorum diitraeUoi^ 

partially, in eaaee of solTenoj • Pignorit eapio. 



If the sentence of iht judex was disputed, an aeHojudieaH was instituted 
before execution could issue. This adio was decided by the sMyiiMM. 

The process by mamu injedio did not reduce the defendant to a state of 
daveiy as under the old system of the leges actionis, but he was detained by 
and compellable to work for the benefit of the plaintiff {dud jubere). 

In case of n missio in possessionem, the entirety of the property {tmivet' 
tilas) of the defendant was, after due notice, put up for sale under the 
inspection of a magister, and became vested in the highest bidder {emptio 
bonorum) ; the defendant suffered a diminuiio cajiUis, and was completely 
discharged from all liabilities under which he then wis. 

In case of a bonorum mm, the mkteniiat of the defendant (except hia 
rights d ttaUu) was ceded by him Tduntarily to his creditors, and was sold by 
them, and the proceeds were i^pptied for their use ; the defendant anfotd no 
cap. diminuiio, but remained answerable for all unsatisfied debts. 

In case of a distractio bonorum, all the property (but not as an umterntM) 
of the debtor was sold by a curator who saw the proceeds properly applied ; 
the defendant suffered no cap. dim. and remained answerable for all unsatisfied 
claims. 
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In case of a piffnoru capio, so much only of the defendant's property as was 
required for the purpose of satisfying the claims of the plaintiff was seized. 
The seizure was made by an executor of the magUtrattu, who either caused 
the Mme to be told for the beneftt of the pldntiff, or addioted them to the 
plaintiff, who theveby beeeine the owner. The pldutiff did no^ ■§ in the 
time of the lyw aeUoim, himedf mehe the arisnie mimjtim, 

8. EZTRAOKDWARIA JUDldA. 
In the third and last period of the Boman law of civil prooeia, etiabliihed 
in the time of Jnatinian, the offioea of JwKesr and mt^^tbrallm were united; 
there waa etmaequently no fonnnia, bnt the judidal ofBoer took extnovduuuy 

^^i^^ffp^ of the subject of litigation {extraordinaria cogHitio, extra oriSmm 
cogtiMcere), and himself settled the matter from first to laat. There were four 
cBses in which the magiUraiut, before the ^atem became genera], proceeded 

in this way. 

1. Where no rcftTcnrt' to ^ jtuJfx was hy the nature of the case required} 
as in cases of a censio in jure, or where the facts were all admitted, &c. 

2. Where such power was specially conferred by law. 

S. TTheve It waa neeeeeaiy to do jnatiee between partiee who conld obtain 
it in no other w^f. 
4. Where finoe waa required to be ezereiaed for canying out decreea, fce. 

4. CLASSES OF AOnONa 
Xa xon, III pflnonam.— ^ud ^enem iidAomm nut itwim ndetwr duo 
MM, in rem at in penonam ... in penonam ocMo est agimm 
4«ioMeM euM oltgiio giM iio(m «el w cotdmetu mI«« ddUto <Migalm ui, id 

td cum intendimuM dare,faeere,pnuiainf cporUre. In rem aeUo ed out 
eorporalfm rem inUtuiimvs nodrcm tm, onUjw aUfitod nobi$ COmjpetertfVthU 
uttndiy i&c. Gains, IV. §§ 1, 2. 

Omnium nrtumvm, , , . mmma dipt/tio in duo genera d^dncitm ; aui 
enim in n w s\iut<nit in priwmam. Knnunif a((it urijisijulstiue aiii rum eo,qriiei 
ohltijdtii.f I .■<f r< I t j i'ohI racta, rel maUjii'iti . . . «7 n/iKs i/in//w.si/<i»» «k«/Mj aut 
cum eo (Kjit qui ntiUo jure et oUigatu* eaty movet tamen alicui de aluixia rt- nn^- 
itwmmam, f/uo ai«u prodUas aetionea in rem aunt : veluU m rem carpondem 
ptmidtat quu, quam TUim mum tut affirmH, d pomnor imkm m m ana 
dieot ; 1MNM d Titimtuamtm wUndaif in ram ocfio uL hud, lY. tit. 6, § 1. 

Adiomm yiwre mud due g infmkqmdidturmiiiiietdio,d inpenonam, 
^ttrndidhapptOakir, InfmkadiouiptrfiMmrmnodnm,qim«Aidio 
poandeiur, pd im m d amperadversus eum eit qui tern pottidet. In pmnmam 
aciu) est qua cum to ajjMMIf qui MiyaUta ed jwWji ad faciendum (diquid^ rd 
dandum rt nemper advenm «(MMlaN» locwm hobd. Ulpian Dig. XLIV. tit 7- 
de O. et A. li. 25 pr. 

In order to understand this division of actions it is necessary to bear in 
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mind that the expression /« rnn was used by the Romans, not in its Kteral, 
but in a technical, sense as equivalent to absolute, general, undetermined and 
opposed to special'iter ; and that the division of actions into those //* rem 
and w per ton am was not founded on any oozresponding division of righta, 
.but thai tlM divinoifc by the modomt (fi»r the anoieiits had it Dot) of ^'tnv «i 
rem sad Jura m perwntm was founded upon the abore-mmtiraed Sonun 
diviakn of aekions. Uowefer, the diviaioii of aetioiia into thoae «a rm and 
those M peraonam will be beat midentood if reference is made to the natme 
of the rights which thcj were respectively instituted to protect, and to 
the Roman mode of bringing actions. Now, all civil rights are divisible into 
two great classes, viz., those with which anybody, and those with which only 
some ascertained person or persons can interfere." The duty correlative to 
a right of the first class is ini])oscd upon all persons indiscrimiiiatt ly, and 
not by virtue of any particular transaction in which they have taken part ; 
whilst a dnty oomlatiTe to a rij^t of the seeond dasa ia inqwsed npon 
some person or psnoos in particniar, by viitoa of aome tHmsaoHon in whieh 
snch person or persons have themsetres been oonoemed. 

In ease of an iqjoiy to a right of the first kind, the uiimitio of flia 
plaintiff's formula was general, and the name of the person against whom 
the action was brought was not insorted, the plaintiff relying entirely on his 
right available against every other person — si pan-t Jiereditntem ex jure qui- 
ritium AiUi Agerii etae, kc, and actions brought for an injury to snch right, 
and framed generally in this way, were technically called actions in rein. 

In case of an injury to a right of the second kind, the intentio of the 
^bintiff'a fiiflmnla was special, and the name of the person against whom 
the aetion waa bvooght was inserted, the plaintiff relying on some pai^ 
ticular duly impoaed on the defondant solely bj virtne of some ipMial 
drcomstance — n paret Numsrium Negidiuh Aula J§mo *etter(imM 
decern mUia dare oporlere^ &c., and aetions brought for an injury to such 
a right, and finumed speaially in tUa way* waie teohnioally called actiooa m 
penonam. 

The terms in rem and in penonam only had reference to the mode in 
which the intentio of the formula waa framed ; the condemmiio was never 
general, but was iu both kinds of action directed against the particular 
defendant. Honovor, there wore some aokiona in whidi, as in the inter* 
diets, the Mlanlis of the fonnvla was genenJ,^ although they mn themsehres 
mora analogous to aotioos m pertmum, thaii to those m rm i sodi iram 
ealled sareai seHipte, €,g, the aelioiia ad nU i e iiimit , pud mHm MMe. 

■ See Braun Ertir, % 61 ; Froben, § 62 ; 2 Tliibaut Vers. 23, &c ; 2 Puckta Cursua, 
I 165. 

*• As WAS slwi^B the cam whan the fbrmnlm was im fadmm oeme^ptai 9 Ortohui 

IobL 468. 
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Actiones miztse. — Sequent ilia diri^io quod qufrdam adiones rci perse- 
qncndcc gratut amparaUv sunit juodow poena jper«egue»dcE, gwxdam mixta 
»untf Inst. IV. tit. 6, § 16. 

QftadoM adionu nuactom cauaam obtinen wdeniwr, torn in rem q^um in 
pemmam: quaUt ui fcmHim ktrd$em4m actio, qua compdU etkmndUnu dt 
dfoideiMla keradifalfl, Inst lY. tit. 6, { 20. 

Mkda tiwd aeiionu in ^utbu* utertpit actor €stfiitp%iiafim*m regvndorwnf 
famUia hweitevndOt eonuMini dSividwiidOf infenKdum «li jmnuMw, vinM, 
Big. XLIY. tit. 7, L. 87, § 1. 

The term mixed is gcncmlly conrideied aa a|qplioable to those actions only 
in whicli each party is looked upon as arfor; and the propriety of the term, 
as designating actions partly in rem and partly in personam, is denied by 
Thibaut,* on the ground that the general right of the plaintiff was not so 
much sought to be established (it not being denied, unless by way of praju- 
dicium) as to be clearly fixed with respect to the objects over which it was 
exnciseable: aoeh actions he oonnden aa merely in penonam, and thqr an 
so called in the Code, YII. tit. 40, L 1, § 1. The ttUmUh of the fimnnla 
could not be both ia rem and ta femmam, ie. ftamed generally without 
the name of the deibndamt and specially with hia nama at one and the 
aamc time. 

In the actio mixta, in Ulpian's sense, i.e. where either party miglit be 
active or passive, either might be mulcted, whereas in other actions this 
could only happen to the (Itfeiulant, The three cases mentioned by 
Justinian as examples of the actio mixta are the only ones in which both an 
adjudicatio and a condannatio could be made. 

AotiOBai in jus, in fMtaiB MiiMpts.— AoooidJngaatheiBMipof the 
formula was ukfitdmm or injutamctfia were actions divided into two classes 
irith similar namee. 

The actio w faekm waa the oiigb of the tandary sjrstem, and, being 
used at first only by peregrini^ was not allowable when the quest iona in 
dispute had to be settled by the jut civile. It was much used in after times 
for the derision of cases in which the jm civile either fjave no remedy, even 
though cices alone were concerned, or gave one not aj)propriate, according 
to the changed opinions of the times. In the actio in factum, the th'mon- 
tlratio and intentio, properly speaking, were both wanting ; the formula as 
given by Gains, lY. 47, ran thns — 

JVDBX BBTO. Si VJIBXT AULUK AOBBIUH APUD NVICBBIUM NvOIDIUlt 
XniSAH ABOlKTBAIf DBP081JI88B, XAHqUX DOLO KALO NUMBUI NSQIDU 
■ AULO AOBUO nSDDITAM HON B8SE, QVANTI BA BB8 BUT TANTAK PBCmilAX 

lusBz NQMBKimc Nboioiuh Avlo Agbbio comdbmkato. Si NON PAXBT 

▲B80LTIT0. 
• See FWbm, f 62. 



Digitized by Google 



163.] 



0LAS8BB OF AGHONEI 



xliii 



The above formula if injui concepta ran thus— 

JUDEX ESTO. duOD AULfS AOEKIUS APUD NUMERIUM NeGIDIUM 
imraAM ABOINTBAIC BXFOBUIT, QUA 9S U AOITUB, qiTISqUID OB SAM BBK 

NuMBBiux Nboidiuh Aulo Aobbio dabs pacbbx opobtbt bz fide bona 

BIUS lUDBX NUMBBIUM NBOIDimC AULO AOBBIO OOKBBXNATO, MI8I 
BE8TITUAT. Si THW VABBT AbSOLTITO. 

Care must be taken not to confound actions, the formula of wbicli was m» 
fa/^mm coneqtia, with the action colled aclio in factum prascriptis verbU or 
actio prateripUa verbis or actio in factum. This action was founded on the 
ju9 civile, was in jus concepta and, ita UUetUio being unoertaiu, was often 
denominated actio cirUis inr^rta.^ 

Actiones directse, utiles, fictitisB.— AcroKiing as actions were or not 
strictly founded on the jut mSe were they called direeia or lUUug of the 
latter then were two aorts, vis., actioiia ia which the jm emit waa noi 
notified at all, and aotiona m whidi the jtu dmk waa oatenaibl^ xdied on, 
hut bj a fiction, waa made to extend to a ease not inopeily within it. With 
referoioe to the firame of the Ibmnda, legaided from thia pmnt <tf view^ 
aetiona wen^ 

direcUz. 

J ^" /'""'""i roncepUz. 
\in jiw coiicvptiZ — Jictiti<z, 

The fictions employed were of the followint^ nature — *' if somethinc^ wen? 
tnie (which is not true and nobody pretends to be true) and if certain conse- 
quences would, upon such supposition, follow upon a logical application of 
the jus cicile to the facts stated, then such consequences shall follow now." 

Examples of such fictions are given by Gaius, IV. § 34, 6, 7. 

JvDBx B8TO. Si AvLua AoBBiva, Lucio Titio kjibbs 
B a a B T, TUM ai pabbt fumdum db quo aoitub bz jubs quiBmuM bjus 
BasB OPOBTBBB, kt^ OT, if M .^enoMii, TUM ai PABBT NuMBBiinc Nbgi- 

DIUM AlTIiO ASBBIO 8BaTBBTIinf X MILIA DABB OFOBXBBS, kc 

Soagain — 

jrr>EX ESTO. S I Q U E M n O M I N E M A U L U S A O E R I U S EMIT T 
IS EI TUADITL'S EST ANNO P O S 8 E I) I S S E T, TIM SI KIM HOHI- 
NKM DE QUO AG1TU& EJUS EX JUHE QuiEITIUil EiiSE QFOKIEBET, &C. 

So again — 

jtuKx KSTO. Si pabbt opb consiliove Dionis Ubbkjei Lucio Tino 

FUBTUM FACTUM B88B PATBB£ AUBBJB, qUAK OB BBK BUM 8 1 CI VIS 
BOMANUa BB8BT, PBO FUBB DAMNUM DBCIDBBB OPOBTBBBT, &C. 

AotloiUB itrifltl jiniiy hona fidri.— Another diviakm of aetiona waa 

• See's Ortolan Inst. 470 : 2 Puclita Cursus, § 130. 
b % Ortolaa In»t. 467— 47U ; 2 Puohta Cuimuit, 122, &o. 
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into adumei ttrieU jm, W JUd and oMnrim QmL IV. tit 6, 
If 88— 81.). TUi diviflioBwas of odiiiNMliiM ody; ft 

not, propofy speaking, qpplj to thoM mjkekm w»eqrf#. * 

Actions til jMrMMW^ were divided, according as their fimnula was dnnm 
up with reference to the strict prin^les of the ami law or with reference to 
that and the notions of morality current at the time, into actUmea Urieti juru^ 
and adionn bona fdei respectively. The formula in the latter class of actions 
differed from that in the former by the addition, in the intentio, of the words, 

tX FIDE BONA Or UT INTER BONOS BKNE AGIEB OPOBTET OT QUOD 

^QUius MELIUS, or of others to the like purport. Actions ttri4:ti juris lay 
toot the purpose of enibrcing the due peifovmaaea of some cMigation whieli 
was entiidy ons-iided, and tbe defendant, if lie bad ai^ gnmnds of defiBoe 
avaOalile bj rtriot law, wae oompeUed to state them in the ftnnnln bj mj 

of em^Uo. Actions 6ona Jtdei, on the other hand, wen nwre need in 

an obligation in the drfendant was linked with some other obligation, 
out of the same transaction, and to be performed by the plaintiff ; moreoTsr 
the defendant mij^ht avail himself of any righteous dflfoMg, without stating 
it in the formula by way of ercpptio. 

Actions in rem (and they alone properly) ^ were, after the introduction of 
the important words Nisi kestitl at, called arbitrarus, from the jimu* or 
§riiirum which, if performed, dispensed with the payment by the defendant 
of the snm in which he was mnlcted ; the oritfrcNai waa -made aoooiding- to 
what was proper, e» tffiio d iom. 

The term orMlrorw waa afterwaida applied indiaer^^ 
in whiflh the defendant was ordered to do something, or in defimlt pay a 



The aboTO divisiona may be thus tshulated — 



Actioiut \ iin rem . . . (irbUrtu-ia, 



NOTE TO 9 «S. 
Interdieti. 

An interdict in the largest sense was an order issuing from the pnrtor on 
the application of one party commanding some other to do or not to do 
certain acts. (List, IF. tit. 16, pr. St § 1.) Ir itastrioter sense, an interdict 

* Sae, SB to these actions, 2 Ortolan InaL 471, to. ; S Buihte Oonui^ 119. 
^ 2 Ortolui, 47fi, 478. 

« lb. 478. 

* nmimvtmfmamU p t nmim . IiMt IV. ttt 6^ | SI. 
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was confined to a oommnnd of the latter description, a command to 
act being generally called a dtcrelnm. (Gaius, IV. § 140. Inst. IV. tit. 15, 
§ 1.) An interdict, itUer \duo9 «-] diclutn, issued from the pnctor in the first 
imtanoe;* if obeyed, there was no oooanon for any further prooeeding, 
but if not obqred, then the interdict, standing in the place of a fonnnla« 
WIS lefemd to a /wfer who had to determine whether it should be obqred 
ornot> Gains* IV. f 141. 

NOTE TO § 04. 

Beal and Personal Kights. 

By iar the best examination of the nature of rights tfi rem and rights m 

personam, with which the translator is acquainted, is to be found in the second 
vol. of Thibaut's Versuche, p. 23, kc. From what is said in the text and in the 
note to § 62 (ante p. xl.), the student will, it is hoped, be able to gather 
what is meant by these expressions as used by writers on the Roman 
syatem of jurisprudence. 

8. 

The tem real in Eng^h does not comspond with the Laths oxpressioD In 
rem, nor is the word personal equivalmt to the phrase w fenmum. 
Land is the type of reality, and, if our early legal writers are consulted, it 
will be found that thqr always use the word real in connection witii land. 

Real actions were those which were brought for the recovery of land or for 
the protection of rights annexed to the ownership thereof* Real things are 
land and those incorjinreol hereditaments which are nnncxed to the owner- 
ship of land.'' The real repn-scntative is he, who on the death of a land- 
owner inherits his laud. From denoting land and the rights annexed to its 
ownership the word real was also used to denote the extent of a person's 
interest therein ; and, so applied, those interests in land are real which are 
not limited in duration to a certain definite time, and which, upon the death 
of the owner in whom they reside descend or are capable of descending 
(if they do not cease attogciber) to bis heir at hw. Thus, real feuds were 
those which on tbe death of the grantee devolved upon bis heir,* and a 

* If a case was 8tat«d to which, aooordisg to the preriouly puUiahed ediek, an 

interdict was applicable. 
^ Ssfigny, Raeht Am BedtSM, 1 84, ik 447, ko. : Serand preeadents are ghrco by 

Ortolan, in liis Explic. <le3 Iii-it. vol. IT. p. ^29. Savif^ny's wiJik lioing translated into 
Englitib, tho reader is referred to that book for further iuforaiatioii na to interdicts. 
There is also an ozeellent article upon this subject in the Dictionary of Greek and 
Roman Antiquities. 

« Bract. Lib. IIl'c. 3, § 3 ft 4 : Diver-^ity of cmrt^. in Hornc'.s Mirror, p. 901. 

' 2 Black. Com. c. 2 & 3 ib. p. 144 ; Fcarue's Po«thumou8 works, 8. 

• Craig jus fimdale, Libk L Di^. 10, t 7. 

8 
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person's real estate was, in a case of doubt, held to he land wherein he had 
an interest capable of being inherited, and no other.* At the present tiine 
this double signification of tlw word real b well eitabUalied, and is tlw main 
oanse of tlie difficulty which preaenta itadf when an attempt ia made aoen- 
lately to define ita meaning.^ Opposed to real vt tbe wmd penooali and, 
when applied to things, also the word efaattel. All civil acti«Ub all things 
are either real or personal. Nothing is or can be both so k»g as the words 
are used witli reference to the same object. Each of those words personal 
and chattel is, however, ambinjuous. That thiiif; is personal, or a clinttcl, 
wliich is not land or anythiin^ annexed thert-to, and tiiat right is jn r.sonal 
which has a chattel for its object, or which, wliatcvcr its object, is limited in 
duration to a certain definite period, and, upon the death of the person in 
whom it resides, de?ol?es, if it does not cease altogether, upon hia eiecntor 
or administratw. A tenn of years in land is at the aame time both real 
and personal, real as r^ards what is holden, and personal aa regarda the 
duration of the right of the holder : hence its name diattel real^ in which* 
as the reader will observe, each word has reference to a different object. 
On the other hand, annuities, oiHa^s, &c., having nothing to do withland» are 
not deemed the less personal, simply because, on tiic death of him in whom 
they are vested, they may descend to his real n presentativc as such. A 
comparison of the legal with the eqxiitablc use of the expressions in question, 
would seem rather to add to than remove the confusion ; for, owing to the 
doctrines of conversion and the mode ni wUdi mortgages are regarded by 
courts of Equity, that whidi is at Law dearly real ia often in Equity as 
clearly pcrsonaL Neverthdeae* ftom the mode in which the words real 
and personal have long been used, it may be gathered timt — 

1. As applied to actions, these words had reference to the thing sought 
to be recovered; and not, except perhaps indirectly, to the extent of the 
right of the demandant.'" 

2. As applied to property, the words real and personal have reference as 
well to the object as to the extent of ownership . that only being real which 
is real in both respects, and that being personal which is either personal in 
both respects or in one respect real and in another personal. 

The term personal ia also used to denote a right or dnty veated in a 
person for some reaaon peenliar to himaelf, and therefore not tranaferrible to 
uolher, eg. an office of troat, the liabi% ariabg ftom an aaaaolt, 8ec 
Henoe a farther ambiguity in the word personal ; and it may be obaerred 



• Rote V. BarthU. Cro. OsT. 202. 

See Austin Prov. Jur. nppx. XLIV. 

T2 ^ "^'"ombered that damages alone were originally recoverable in eiecfc- 
ment 8 «. Oom. 200. # 
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that the maxim actio perm»nH» moritur cum persona expresses a mere 
tniisin if the word peraonalU signifies personal in the sense now adverted to, 
and is, and always was, false, as being too general, if the word was simply 
opposed to realU.* 

NOTB TO • 70. 

OOBiSIIITiillM €f AfltfOBtt 

1. 

Under the title Concurrence of Actions German writers generally 
treat of those prindpks wfaidi regulate the atinetioE of one aotion 
another. 

( subjective. 

Concurrence ^ is usually divided into < ( successive. 

(.objectiTe ■< cumulatiTe. 

(. elective. 

Savigny ^ has, however, shown that this division is, to say the lea?t, 
perfectly useless, and that the whole doctrine of concurrence of actions is 
reducible to a few simple principles of universal application. The question 
to be solved is how far docs the co-existence of several right s of art ion 
interfere with each individually. Now, in order that the one may be in any 
way affeeledlij flie oihen» tiioe nnut be emnftiiing oommon to all, ttiet it, 
time must be— 

1. Identity of emtwbidigivee unmediate rise to th^ or 

S. Identity of form of eetion ; or 

8. Identity of penonebj or against whom the lights ti action can be 

made available ; or 

4. Identity of object, i. e. of the puxpoae, juiidic&Uy considered, for 
which they are prosecuted. 

And Savi^y shows that unless the identity is in the object of the 
actions, they do not interfere with each other, or, in other words, there is no 
true Goncorrence. But if several actions are identical in their object, then 
aatisfaetioB inoneiaabortoallihe rest, npon the principle that the duty 
eorrdatiTe to the ri^ta of action ia performed and extingaiehed, or, aa 
eiprened by Savigny,' "that which a penon has aheady obtained by action 
cannot be demanded in another action." 

Savignj considers the doctrine of concurrenee of actions thna : he divides 
caaes of ooncnrrBnce into those in whidi the concurrence ia 

• Com. Dig. AdminUtmtion (B. 13 & 14). 

^ Soe 1 Muhl. Pand. § 140 ; Tbibaut, § 70 ; Mackoldey, % 108, who adds altc-rnative 
after elediTe. 

' 5 Sav. Syet § 281, Jw. 
Loe. eiL p. 209. 

• 2 
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1. Perfect — answering to the elective concurreuce of others, aud iii which 
one action is totally excluded hy success in another. 

8. Putial— rin wMbbone actum is ezdnded by miooen in another, so far 
aa Uie olitjecfc of both ia identical ; but, by having aome further olgeot, ia 
maintaiwaMe for that. 

8. Apparait only and not real 

Ue excludes from consideration, as falling under a different principle, those 
caaes in which the mere election of one action excludes all the others ; i. e. 
he excludes nil cases of, what Mackeldcy tonus, alternative objective 
concurrence. Consistently with his own principles Savigny is right, for in 
the cases under consideration, the person entitled has to choose, not between 
diil'erent modes of obtaiuiug the same end, but between diifcrcnt ends to be 
obtained, and when he baa exereiaed hia opticm in tfaia respect, his right to 
puisne any other end than that cboaen ia gone.* 

The doctrine of ooncmrenoe of actiona ia doaely allied to that of the 
exee^ikt m jnuUeaUi ; the same conaideration of idmtity of object enters into 
both, but into the latter the ftuther oonaideration of identity of came of 
action ia important 

2. 

The main doctrines of thcEnglish law upon this sultjcet sc ciu to be as follows : 
1. An act which amounts to felony cannot Ix- made the ground of any 

civil judicial proceeding against the person committing it, until he has been 

prosecuted for the felony.'' 

9. A person may at the aame time proceed both at law and in equity 
againat another to enforce two rights which, not being inconuatenti are 
distinct in their nature, although they arise from the same tnmaacticm." 

8. But, except in the caae of a mortgagee, who may simultaneously 
pursue all the remedies open to him,* no jjcrson can at the same time 
proceed both at law and in equity to gain what is substantially the same 
object,*^ although if he fail at law, he may afterw ards sue in equity/ 

4. \N here at law several mode? of jirocctding are applicable to the same 
case, the person aggrieved may adopt which he likes. k If he is successful 

*■ 8m FucfaiaFSad. % 87; sndhisYorlcmugm 1 480, Ac. ; Thib.Civ. Abh. 166, 7 ; 

Post, note to § so n. 

^ £x parte £Uiott,2 Deac. 179; Crotbif v. Leng,12 E»at, 409; Sione v. Monk, 
0 B. ft a 601 : Widhmm ▼. Oairm, 18 Jar. 768. 

* Flmmngt v. JJumithrey, 4 Bcav. 1. 

* Bumell V. Martin, Doup. 417 ; Coclrll v. Bacon, 16 BeST. 168; AiyNferT. OoftU, 
Kaj, appx. 36 ; 2 Ves. iS. 678; 1 Sch. k Lef. 176. 

* B^^iniddt T. iVUnm, 6 Uadd. 290 ; Amirm Nctt, S Ban, 640 ; Ome v. Brwiffk- 
ton, 10 Bing, 537. 

' ^f^rker v. Smark, 3 Be»v. 04 ; 2 Veru. 33. 
« Stad^t CO., 4 Go. OS 6 • Com. Dig. Action (M). 
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he cannot, althongfa discontented, resort to any of the oIIk rs nor can he 
if he is unsaooesafbl ; unless indeed his &iluro has left the merits of his case 
still unasoeftained.^ 

NOTE TO I 71. 

Bflbot of Doafli on liglilii to me. 

Bj the lair of England, in case of the death of a person in whom, solely, a 
right or duty resides, his rights to sue and liabilities to be sued derolye upon 
diffisKnt persons, via., upon his real or his personal representatiTe. 

Beal Bepreteitatbrv.— 1. An heir may sna^ 

A. For the recovery of property descended to him.' 

B. Upon n rovenant running with land descended to him, or relating to 
land whicli wouhl have descended to him if the covenant had been pcr- 
fornied.^' [t is no objection that the breach occurred in the ancestor's life- 
time, if the effect of the breach is to damage the heir and not to dimiuiah 
the personal estate of the deceased. • 

C. But an heir cannot, as sucU, sue upon any contract not relatmg to 
land,' nor, except for injuries to the tombstones, &c. of his ancestors, for any 
tort* Those actions whidi have been held to lie for continuing nuisances 
and non-repairs, are only apparent and not real exceptions to the last part 
of this rule. 

i. An heir may be sued in respect of contracts annexed to lands descended 
to him,'» and also in respect of charges on such lands. Moreover, if 
expressly named unth his ancestor, an heir may be sued in respect of that 
ancestor's contracts under seal, although not relating to land.' But lieirs 
are in no case, as such, liable in respect of other matters ; nor are they in 
any case liable beyond the value of the laud descended firom the ancestor 
from whom the obligation is inherited.*' 

FwiMiial BflpTMOAtattfAi— 1. An executor or administrator may 

A. For the recovery of any personal pn^erty of the deceased.^ 

• Per Lord Mansfield, 2 Burr. 1010. 

^ Com. Dig. 4ction (I) to (L) ; Perrtt't ea., 6 Co. 7 a. 
' TlMlodl Dig. Or. Wr. L 0. 16, f 2. 4 ; Co. Ut 18 8^ 
«• Sh. Touch, 175 ; P. N. B. Ur, C. ; Com. Dip. Cutt. (R 2.). 

• Kingdan v. NotUe, 1 M. A 8. 354 ; 4 M- & a. 63 ; Jom t. King, 4 M. A W. 188. 
' Tholooll, loc. cit. % 5, where it is Hud to hat» been fonnerly otherwise. 

« Coj-vtn's CO., 12 Co. 105 ; Vin. Ab. //fir (Q). 1 Chitty Plead. 75. 
•> Sf>encer'» cck, 6 Co. 16 ; Sh. Toaoh, 167 ; Yin. Ab. Heir (Q. 3.) (Q. 4.) ; HwrberUt ctu, 
3 Co. 116. 

> Shep. TOneb, 167, 177, 178 ; Vin. Ab. OM^. (0. &). 

h riarbt rCs ca., 3 Ca 11 6 ; 2 Black. Com. 348. 
1 Com. Dig. Adnii^tiratim (a 18.). 
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B. Upon any contract made with the deceaaed and the breach of whidi 

causes a loss to hi? pcr^oiial estate." 

C. l or any injury to his personal property, diminishing the value 
thereof j*" for any injury to his real property committed not more than aix 
mouths before his death and for an injury to the person of the deceased 
if it oecasioned hia death.* But aa to all other matters the old principle 
aefh penonalk moriinr eum femma atiU holda good.* 

2. An execator or adminiatntor suqr be aued upon all obUgaAima of the 
deoeaaed whidi aiiae eBcemUrtutit or ^[uan ex ooniraUu^ (eatoept those in which 
per fo r m ance by him in person is essential b) ; also for any wrong done bj the 
deoeaaed six months before his death, and alfecting the real or personal 
property of another,'' But as to other matters the above maxim is still law.' 

Those cases in which the representatives of a person deceased can sue 
or be sued in respeet of causes arising since his death, arc not pertinent 
to the matter in the text (which relates merely to the surviving of remedies), 
and are therefore omitted here. 

NOTE TO M 72— 7«. 
See omU note to \ 63, p. xzzii. 

NOTE TO § 77. 

Bennnciation. 

The reader will observe that, in the text, tlie renunciation by a person 
of rights vested in him is spoken of. Sucli a reiiuneiation is not to be 
confounded with a disclaimer, by which a person refuses to at cept righta 
others may ^viih to oon&r upon bim. In ISoj^iab law books tliis dia- 
tinetion ia not alwaya drawn, and caaea are often brought together wbieb 
reilate aome to one, and aome to another, of theae two dilfevent daaaea of 
aeta* See Yiner'a Ab. JHtdaimgr. The leaaon for tfaia probaUj ia that 
land vests in the alienee, fee., until he dissenta; ao that when he die* 
claims he in fact zenoances a veated light.^ 

With reapect to xeniniciati(m properiy qieaking, the effect of it dependa 

• RK.B.145D.; 8hep.TotMkm; ^nffimy.Ni^l ILfr &861; OMi&iP- 

lain V. WiUiamxm, 2 M. & S. 408. 
*> 4 Ed. lU. c. 7 : 1 Wma. Ex. 669. 
< 8 ft 4 Wm. Vf. c 42, § 2. 
' 8 ft 9 Vie. 0. 93. 

«■ See Broom's Maxima, 702. 

i PinuJum't CO., 9 Co. 86 6 ; Com. Dig. Admniatmikm (6. 14.) ; 2 Wma. Ex. 14G4 ; 
8BeO.M«ift0.64& 

• Cio. Kl, 653 ; 2 Wms. Ex. 1487.* 
h 3 & 4 Wm. IV. a 42, § 2. 

> See 2 Wms. Ex. 1470, tt »eq. 
<> Cck Lit. Ill «; 8h. ToudL 288. 
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upon what is renounced. Some rights, or apparent rights, arc so accompanied 
by duties as to be wliolly incapabU^ of being renounced, e.g. the right (?) of a 
person to liis own life. Tiiereare oilier rights, or appun nt rights, which exist 
Mddy in oonseqiaence of duties immediately imposed by law fov the geuenl 
welfine of tlie oonuniinity, and taoh ligfata (F) an also incapable ot being 
leuoimeed.* AU nghte* atrictlj apeaking, tliat is thoae which aaawerto 
relative duties (note 8 to § 1) can, however, if they are aapeoBable firom the 
duties which usually accompany them, be renounced, either generally if 
the right is in rem (e.g. a dedication of a way to the public)i or in favour of 
some particular person, namely the person in whom the correlative duty 
resides. This principle is usually expressed by saying qnil'tbet potest renun- 
tiure juri pro se introducto.^ A renunciation in favour of a particular person, 
is commonly termed a release. A renunciation, if general, seems to require 
no particular formality but a release, which is in fact a transfer operating 
by ocmAirion, requiree in aome eases (depending npon the nature of tiie right 
leleaMd) to be eridenoed by a fonnal deed.' 

The eflfoct of a rdeaae in general word* will be found stated in lit § 608 
to 613 and Com. Dig. BOetm (E.) 

NOTE TO § 73. 

Alienation. 

The power to alienate is so essential to ownership that, except in a few cases 
not falling under any one general principle, a proviso or condition to restrain 
alienation is treated as of no avail.' Nevertheless, there are many rights 
which by their nature are not alienable at all,' (e. g. the right of an olBoer 
to his fidl or half-pay) whUit there are others which are tnoulnrible in 
equity, but not at law 1(0. g. debts). Upon piindpl^ and npon the 
authority of the many cases to which the reader vrill be led by refemng to 
the sources mentioned in the notes, the gendll doctrines idati]^ lo the 
transfer of rights and duties by the act of him in whom thqr reside may be 
stated as follows— 

I. Duties, if 

1. Absolute, cannot be aliened at all. 

8. Kelative, can only be aliened with the oonsent of those in whom the 

• See 2 Vos. J. 227; Lcc v. Read, 6 Jur. 1026, S. C. 5 B«aT. 3M ; JW PoUock, 
C. B., iu Barbat v. Alien, 7 Ex. 6U9 ; IL t. SmUk, 17 Jur. 24. 

• As to whidi SM BroiMa^s Mas. 548. 

■ SeerowtiMMT. ndMi;8& k A. 81; l»MT.ARydk,e B. & C 118 ; & ZIofd; 

1 Camp. 262. 
^ See 2 Add. Cou. 117i^, &c. ; iShop. Toudu 820l 

• Lit f Seofte. ; Wmn-w. Cmm, 10 B. ft C. 488; RoAfttHf, Hadtmmt, 9 Ban, 476. 

' See the coses cited in 2 Wli. & Tud. T.. C. :i»0. 

■ Sb. Touch. 240 ; Co. Lit. 214 a ; itow v. Daw*on, 1 Vea. & 331. 
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corrt-lathc rights reside; and even then the Iraiisartion does not amount to 
a transfer of the c\i:>ting duty, but to the extiuguiahmeut of it, aud the 
creation of another entirely new, though similar, doty.* 
IL KighU. if 

1. m mi, an dknabfe both at law and in equity if veated,^ and, if their 
object belanda, tenementa, or hereditomeate, even if not veated.* 

5. in pemuutM, 

A. arising ex contractu or (nam e« cimiraeiM, aie aiienablc in equity, * but 

not at law, ' except 

a. Tlie contract relates to land, and is annexed to an interest in it which 

has been itself transferred. ' 

6. In the case of bills of (exchange and bauk-uotcs.K 
c. By virtue of special stututes.'* 

B. Aiiaing er ifefiiefo or piau as delicto, are not alienable either at law 

or in equity.* 

But the above prindplea aie qualified by the foUowing: — 

No right whieh, by its very nature^ ia personal to him in whom it reaidea, 

is capable of being aliened by him to another.^ 
A mere right to litigate cannot, as such, be transferred to another either 

at law or in equity.' 

NOTK TO H 79, 80. 

Void Trannwtimii 
1. 

A transaction forbidden by law is cleariy void, i. e. it cannot be permitted 
to haye the effect intended, or any similar effect." But it ti by no means 

true that a void transaction has no effect, for not only may it subject the 
parties to it to pains and penalties, but it may render void another transac- 
tion itaelf lawful, but inseparably mixed up with the first ; it may also give 

' See 2 Add. Con. 1108 et mq. 

^ Com. Dig. Alignment (A) and OttaU (C) : Shep. Touch. S8& 

« 8 & 9 Vic. c. 106, § 6. 

* Row T. DuwtoH, 1 Yea. S. 331. 

* Oam. Dig. Ataignmm (C) and Qnmt (J)) ; 8h^ Touch. 840. 

' 1 Wms. Suuud. 240,ftai SS Hen. VIU. a 84, f 1.; 1 Ch. PL 18; 8^fm««r'» m., 

1 Suj. L. C. 22. 
« MUUr V. Race, 1 Sm. L. C. 250. 
^ Bee 1 Won. Sennd. 210. note a. 

' Com. Dig. Atsi'jnMent (C. 1) ; 1 Chitty PI. 75. 

k Com. Dig. OJiccr (C); J>iymty (E) ; Viu. Ab. Amgnment (D). 

* See Com. Dig. Oraia and A»$iijnmeHt ; Promr v. £dmond9, 1 Y. & C. Ex, 481 ; aud 
the headfl .\faiHteuaHce and Chamitcrly in the books on CMminal Law, Jtc 

•Soo BartUUx. rinor, Carth. 252: Chitty on Conti icta, c. 4., and the wM tO 
CMin» r. Blantem, 1 Sm. L. C. 1Gb ; 1 \Viua.'sauud. 3uy et $eq. 
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rise to a right tn /jersoiiam available aj^ainst the wroug-doer and which he 
cannot resist on the provmd that what he (lid waa void.' 

lu determiuiug what acts arc and what arc not void on the ground 
that they are oontniy to the provisioiu of a statute, it 'a important to 
diicover wlMthec the intentum of the iegislature was that the acts in qneatum 
should be void, or that they, lemaming vslid, should give rise to oonse- 
qvences whieh, in the absence of the statute, would not have flowed from 
them. Much, of course, depends here upon the partionlar wording of the 
statute in question, but it has been held that 

1. Tlie ainicxation of a penalty to transactions does not render them void, 
if the penalty is annexed soh'/i/ for revenue purposes.'' 

2. The annexation of a prnaliy, not sok-ly for revenue purposes, is alone 
sufficient to make a transaction void ; because a pemUty implies a prohibition." 

8. The non-observanoe of formalities merely directed by a statute to be 
observed, does not render a transaction void.' But whether a statute is in 
this respect dkeeUuy or not, must, in eadi cas^ dq»end upon the language 
and intention of the legislature.* 

2. 

That a person cannot recover back money paid by him in pursuance of an 
illegal contract is laid down by Wilmot, ( '. J., in CoUim o. BlaiUem, 1 Sm. 
L. C. 165. See also 2 Smith L. G. 297. &c. 

3. 

As to the maxim quud ab initio nun valet, in Iraclu lemporia non concaleecit, 
see Broom's Maxims, 132. 

4. 

For instances of transactions, in part valid and in part invalid, see 
Xarrimm v. Cble, 8 East, 23«; PkiUpUk PM^fotU, 10 C. B. 86; iioae 
V. Horlock, 1 Drew. 687 : BarrkigUm LUM, 8 Be 6. Mc G. 495 ; 
S £. Ie B. 88. 

5. 

The doctrine in the text called conrersio ad ns juridici seems to corre- 
spond with the principle of our own law that where parties to a transac- 

• OatApoUf. AiOtrvaUM Cbi, 1 K ft & 111 ; MfMon'teo., 2 Da O.Mo.ft 0. 517. 

Suxtn V. Bank of Scotland, 2 Mniit. & Ayr. CGI ; Johnson v. Ilivhon, 11 Erwt, 180. 
Uf courso, if the object of the legislature m to forbid aa act, the impoaition of a 
penalty which is to bs applisd to inecssss the nvsnos doss nob render saeh set 
legal. See Smith V. if<M*oo4» 14 IC. & W. 452; Ti^jdr V. n« OnrndoMd Otu 
Ct., 13 Jur. 1*13. Kx. 

* Bartletl v. Vmur, Cartb. 2o2 ; aoU tbe two ca.S4»(t last cited. 

* UtrntHgAoM, 8 R ft C. 29; Nmfi^ v. Mttj/or pf Wvrtai«r, 9 Bs. 467; it v. 
St. Mm y Marjdalmt 2 B. ft B. 609 ; Skm^Od v. Seiktwdl, 7 Bs. 578 ; Fagf ▼. NmU, 
8 £. & K 050. 

• See 1 Stuith L. C. 170. 
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tion wishing to carry out a legal and clearly-expressed intention have, 
nevertheless, prom^ded so to do in a mode which is inadequate, that mode 
will, if possible, be treated as some otlicr which i^ a(lc<|uate. Quum quod 
affo tion valft ul mjani taUai quantum tak're potest. Set- Slapilton v. 
atapUlQu, 1 Atk. ; TItomjiion v. AtlfiAd, 1 Vem. 40 ; Rujdcn v. I'allica^ 
2 Ves. S. 252 ; Ilionu: v. Thorax, 1 Vem. Ul; SUuu/eld v. UeUaweU, 7 
Ex. 373; Shep. Touch. 511, 5U ; 1 Rwt Ab. 81S. 

NOTE TO g bK) A. 

Alteniative Dntiei. 

1. 

In case of an alternative duty, tlic person entitled has a t\^^]\1 to this ur 
that, but at the option of the person obliged. In the case of the simple duty 
mentioned in the text, the person entitled has a right to performance in one 
deHntle way only ; but the person obliged, by viitue of some iemeficium, n 
entitled to eet up as a defence to an aetum founded on that right, eoine 
other perfbxmanoe, which, however, his opponent had in no eenee a tight to 
raquize. Henoe, k the dnty ia alternative and tha person entitled daims 
performance in one way exclusively, or if, the duty being single, he claims 
performance in the alternative, viz. either of that to which he has a right, 
or of that which the person obliged has a right to substitute, the claim will 
be too extensive and must fail. See § 33 Inst, de act. (i. G). Braun Eror. 
§ SI. I'othier Oblig. § 21 1 ; also Fenu^ v. Porter, 2 Kast, 2 : £.v. The 
SoHlh EmI. liaU. Co., 17 Jur. 901. 

2. 

If A. being bound to pay B. 50/., or give him a horse, by some excusable 
mistake does both, A. can have back which he likes ; for the very object of 
the condU tio indtbiti is to rectify the conscfjucnccs of mistake. This Wew is 
supported by the authority cited in the text, although some writers, relying 
on L. 26. i 13, de coudict. iudeb. (12. 6), are of a diflGnent opinloii. 

Where a joint duty is doubly performed more difBenUy arises. Bi^pose 
A. and B. are jointly bound to pay G. 502. or give him a horse, and by some 
excusable mistake both discharge the obligation s two cases are ihea possible^ 
▼ia. :— 

1 . A. and B. disdiarge the obligation at diflferent times ; then clearly the 
last in point of time can recover baok what he parted with, fior there waa not 

any obligation for him to discharge. 

2. A. and B. may at the same time discharge the oliHgation by giving C, 
both the niouev and the horse. C. is in this case chailv entitled to retain 
either the whole of the money or tlie whole of the horse, and cannot therefore 
be compelled to make restitution pro rata, and the law Cod. de coud. iudeb. 
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(12. 6), decides that he hns the option to retaia which he likes, and, also aa 
he likes, to make xeeiittttioii to A. or B. [Bnan £r^. § 84.] 

3. 

By the Englisli law, aa by the KomaQ, unless tlicre is some reason to the 
contrary, a jierson obliged by contract or otherwise to do this or that, can do 
which ht likes, the option beint; with him.* 

Apparent but not xeal exceptions to the role are the following ; — 

1. In oaae of an altematiTe legacy the option ia frith the legatee ; hia 
benefit being the main olyect of the teatator^ 

8. The option aa to wlueh of aereral remediea a penon will pnnne Rata 
with him.'' lliere is not heze any altematiTe dvty but <me dnfy with 
several modes of enforeing ita perfixnnance. 

3. A duty, the non-perfarmaooe of whidi glTcs rise to a liability of a 
penal uatuze, confers no option on the penon obliged. See fott note 
to § 81. 

Whether the option is with the person obliged or with the penon entitled, 
when it is once declared a change of mind is not allowed.'* 

As tu alternative duties, performance of which iu one way becomes 
impossible, see Com. Dig. Condition (K. 2). 

NOTE TO § 81. 

Penaltiei. 

A person boond under a penalty to do or forbear, cannot at his option 

pay the penalty, and so release himself from his duty. The jienalty, whether 
imposed by law or by agreement, is regarded merely as an additional security 
for due performance.* On the other hand a person who undertakes to act 
in a certain way, and, if he does not, then to pay a sum of money as 
liquidated damageSt is under an alternative duty, and can at his option act as 
agreed or pay the money.' 

A penalty imposed by agieement, being lodced upon merely as an 
additional aecnrity for the damage to be nallyinonned in caae the agreement 

» Woodvard v. Oylea, 2 Vera. 119 ; Robinson v. Jiobintom, 1 De O. Mc. ft O. 247 ; 
R. V. The Smth-Ecutcm PaUway Co., 17 Jur. Ml; Lofikm T. iNenee, 1 Doug. 16; 
iWy T. Por<er, 2 East, 2 ; Cu. Lit. U5 a. 

*■ Maggur r. Naaitf, Ksgr, 

4 Co. 95 a. 

^ 1 Doug. 16 a note ; 7?. v. Ilungcrford Market, 4 B. ft Ad. 827 ; Me Simptcn v. 
Ingham, 2 B. ft C. 65 ; Com. Dig. AnntUty (C). 
• See DMfattT. Ftinor, OhUi. SSS; OkiUmer t. CMUkur, S Yea. & SUB; Bardg v. 

Martin, 1 Cox, 26. 

' Woodward v. OyUi, 2 Vem. 119 ; SainUr y. Ferguton, 1 Mo. ft O. 288; 4 Burr. 
2228. 
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IB not duly obserredf can only be enforced to the extent necessary lo 
compensate the damage actually letiilting iiom a breaoh of the contract. " 

As to what stipiJations impose p^^naltics, and what amount to undertakings 
to pay 1i(|ui(late(l damages, see Kemble v. jRirrm, 6 Bing. 141, audChitty on 
Coutrocts, chap. 6. 

NOTE TO S 88. 

1. 

The doctrines of oonftiaion, extmgiiishBieat, and meiger of rights and 
duties, aU depend upon the simple principle that when a right and its 
ocnrdlatiTe duty both leaide in one and the same person, each destroys the 
other. As an example of this, and to illustrate what is said in the text as 
to several rights meeting in the same individual-— Suppose a person having 
a ritrlit of way over a field to become the owner of tlip same field ; the 
right of way, restricting the rights of ownership, as it would if vested in 
another person, ceases to liave any t xistence as sueli, and is merged or 
extinguished in those rights which are then of course no longer restricted by 
the extinguished right. 

Another luuxim is, that an accessory follows the fate of its principal. 
If, consequently, in a case of suretyship a creditor sucoseds to his 
debtor, tlue principal debt is extinguidied and the sureties are released. 
[Froboi, f 86.] 

2. 

The above prindples are constantly met with in our own jurisprudence, and 
wiU be found illustrated in Viner*s Abridgmmt, title JSr^m^irisAMCff^ and 
in the celebrated essay <m merger, forming the third volume of Ur. Fftston's 
Treatise on Conveyancing. 

When a right and its correlative duty meet in the same person in different 
capacities, mutual destruction is not necessarily the result.*' The remedy 
by which the right is ordinarily enforced, and that alone may be affected, SS 
in the case of a creditor wlio is a))poinled his debtor's executor. 

There is a class of cases in which, without any confusion of rights and 
duties, a phmdity of rights gives rise to a merger of some of them. The 
principle may be stated in some such way as the following : Of several 
rights which have the same object, and whidi are not related to each other 
as principal and accessory, that which is " of a higher nature " merges that 

• 8m AoncMV. IFfflto', 1 Bco* C. C. 418^ and thA note th«r«to in 2 Wb. ft Tod. 
L. C. 786 ; 8 ft 9 Wm. IIL e. 11, f 8; 4 ft 5 Arnie^ e. 1& if 12 ft 18; 1 Wni. 

8«and. 57. 

k See f 108 and note thoMko; Via. Ab. Exting. & 
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which is of a lower nature.* For example, a bond racrgo? n simple contract 
debt for which it may have been njiven,'' and a jud*:!;racnt, of a court of record, 
merfjes the cause of action upon whicii it has been obtained/ The hist 
doctrine is evidently capable of l)eini; snpportefl upon the salutary principle 
nemo debet hU vtuari pro eade/n causa; but it is usually rested upon the 
more technical ground above stated. Hence it is held that the judgment 
of a foreigiioottrt» not being of a ** higher natme" than the cause of aotion 
on which it is foonded, does not merge it.^ What the true lesaon for 
the highef-natme principle is, remains obscure ; but it would seem that the 
principle is one which rather affects the remedy of which the person entitled 
may avail himself, than the oirtenoe of his original right* 

NOTS TO i 84. 

Ckmoomnioe of Bifl^ti. 
1. 

When several rights which cannot all be fully exercised are vested in 
several pmons, their competition gives rise to difficulties which most Conti- 
nental writers have attonpted to solve by relying upon principles applicable 
to frivileyia alone. It will be obsen'cd that tliose cases only in which 
there is nothing special to determine which right is to be preferred to the 
oHkt, are, strictly speaking, cases of collision ; so that the real difficulty is 
reduced to the cases falling under the head 3 B b in the t< xt. If the 
eoliision is indirect, i. e. if A. and B. both have rights to one and the same 
thing, and that thing is divisible, the right of each can be restricted until 
both arc satisfied, as is done every day where there is a competition of 
creditors whose demands abate pro rata and are paid to the fullest extent 
possible. Bnt if the collision is direct, i. e* if A. has a right against B., and 
B. a similar right against A., no process of halving can lead to any satisfactoiy 
result ; for if A. is to have half only of his right as against his equal oppo- 
nent B., the hitter must of course have half of his right against A., and 
then the matter rests essentially as before. When, therefore, nothing can be 
gained by di\i<^ion or abatement pro rata^ both rights are brought to a 
standstill, and neither is exerciseable.' This is generally expressed by snying 
frwH^iatiu cmtta etque pnoU^iatum non pnoilegio euo ted jure ^ommutU 

' Biggen't «a., 6 Co. 44 6 ; Owen t. iEToman, 8 Mc. & O. 878 ; Vaughan v. Vamden- 
t^fon, 2 Drew. 289. 

Price Monltoir, 10 C. C. ; SchacTc v. AnOumy^ 1 IL ft a 8T2. 

* Blgffen'a ca. ubi aup. ; Atutin v. MUls, 9 Ex. 288. - 

* BOtr. Order, 11 East. 118. 

* See re Oriffith, 8 DeO. Mo. & 0. 174 ; ffoekpagtm v. Bmtdl, 9 Ex. 879; 1 ChiUy 
Plead. 1 16 ; 2)rdE:e iTtldkett; 8 EMt, 261. 

' See li 84 n. «. 
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tttitur. Ill some cases, however, it is by the llonian law allowable to decide 
the question by lot, ns is stated in the passages cited in the text.* [Froben, 
§ 86.] The reader will tind this subject examined at length in 2 Tliibaut's 
Yen. p. 242, &c. 

2. 

Ill comeqwiioe of our sjitm of dvil juriapradenee behig ooBqpoMd of 
two dillenDt sets of doofcrinM known as Law and EqvHy, uolUiig is non 
oommon fhan to And legal and eqailaliile iq^ts in manifest conflict with eadh 
other. The legal right, i.e. that right which is founded npon so much of our 
jurisprudence as is emphatically called Law, is paramount in Westminster 
Uall, whilst the equitable right, i.e. that right which is founded upon so much 
of our jurisi)ni(kiicc as is called Equiiy, is supreme at Lincoln's Inn. As it 
often happens in other eases, so here ; the result of this conflict is a state of 
tilings by no means so prejudicial !is might at first be supposed, and what- 
ever dift'erence of opinion may exist as to the machinery' by whicli the 
practical result is obtained, it may perhaps be considered doubtful whether 
the wants of the English sre worse supplied by law and equity together then 
the wants of other people are by a system of jurisprodenoe ftee firom audi 
antagonistio forces. 

With respect to the ooUision of rights, the following Hfipear to be the main 
principles obserred in this conntiy 

1. Qmprwr est tempore p<Mor jwn is a doctrine whidi both at law 
and in equity decides between persons who, in other respects, stand iqion 
equal ground.'' 

2. In courts of law, equitable rights, although not wholly ignored,*' cannot 
be actively or passively enforced.^ 

8. In courts of equity, it is held that where there is equal equity the law 
must prevail, or, as another writer has it, " law and equity both, shall 
prevail against equity only."* 

4. Another and yery smsible principle, confined however to courts of 
equity, is, that where there are sereial creditors of the same person, and some 
dt them can <mfy proceed against part <tf his property, whilst others esn 
proceed not onfy against that* but also against some other part, the latter 
persons must first proceed against that part against which the fiumer cannot 
proceed. This is what is called marshdling securities or assets.' 

■ § 84, n. -T, 

■> Broom'a Maxims, 260 ; Rice JImc^ 2 Dr«w. 73. 

' Boidimgkm Oatim, 1 B. ft & M, 870; CUmy, Phijfft, 4 Haa. k Or. SM. 

" Edwarth v. LoinidtM, 1 B. ft B. 81 ; Pardoe y. Priee, 16 M. ft W. 4S1 ; Wah t. 

Tinllfr, 16 East. 3G. 
• Grounds & Rud. 174 ; Me 1 Story Eq. Jur. § 64 c; 1 Fonb. £4. 321. 
' SMlBtoiyBq. Jur. 0.18; iUdrfol v. Cbcper, 2 Wh. ft Tod LC.41I. 
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NOTE TO 8 Se. 

Conditioiiit 
1. 

Sometlmig or other is essential to every transaction ; in other words, in 
evoy transaction there is something or other without which the transaction 
is itself inconceivable. In a sale, for example, thcrr nni«t ho something sold 

as well as a price. If therefore transactions arc to be (lividcd into con- 
clitioiial and unconditional it is evident tiiat what is, by the very nature of the 
transaction, essential to its evistencc cannot be called a condition : if it be, 
all transactions are necessarily conditional. In order to make any such 
classification, the term condition must be con lined to some event naturally 
vneaaential to a truuaetion, hut on the hap^ning of which event the trana- 
acfeioii is nevertheless made to depend. [Froben, § 88], and see Flow. 26. 

2. 

For the English law of conditions the reader is referred to Shcppard's 
Touchstone, c. 6 : Littleton's Tenures, c. 5, and Coke's Commentary on it ; 
Perkiu's Profitable Book, c. 2 ; and the title Condition in Coniyu's Digest, 
and Baoon's and Yiner's Abridgments. In Feame's well-known Essay ou 
ocmtingeni remainders, one brsndi of the subject is discussed wiUi a 
leaning and abili^ which needs no comment hope. The sfcudent should 
however bear in mind that in eonseqnence <tf the veiy limited meaning givm 
to the term condition by many old writers on leal property law (viz. an event 
on the hajipening of which the ijranlor or hia heirs could re-enter on land 
previously parted with), much that is said by them is calfflilatod rather to 
obscure than illustrate tlw nature of conditions in genend. 

NOTB TO I 87. 

CknidiAfaiiis pM06diu^ mlnoqimint 
1. 

The division of conditions into precedent and subsequent, has reference 
to the right afi'ected. A condition, precedent with reference to the right to 
l)e newly acquired, is subscfiuent with reference to that which must cease on 
such acquisition; and a condition, subsequent with reference to the right to be 
defeated, is precedent with reference to that wliieli is then to revest. When 
therefore conditions are divided into precedent and subsequent, it must be 
remembered that the division is not absolute, every condition being in fact 
both, but rektive to the right which it is most important to consider; a 
condition being precedent or subsequent according as the acquisition or loss 
of tkai rigbt depends upon it. The same principles exactly appfy to both 
hinds of conditions, although the results an very diffinrent. This difference 
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is however in all cases due to the faet that a condition jirreedent aft'ects the 
transfer of a right in the first instance, whilst a condition snbsequent has no 
effect whatever upon the original transfer, but solely upon flie re-tmufer. 
See Thibaut Ciyfl. Ahh, No. 17. 

8. 

The dfxstrines idatmg to oonditioiu precedent and rabaeqiient were 
dtBeoaaed at great kngth in the recent case of EgerUm t. IXe Earl 
Brownlow^ wheti on a])peal in the Plonse of Lords (18 Jur. 71*) and in the 
^ScoU V. T^Ur. 2 Bro. C. C. 431. 



KOTE TO § 88. 

Possible conditlona. 

Conditions are generally divided into two claeieSt according as the person 
whose rif^hts an; to be affected by them can or cannot himself perform 
th( in. The ordinary' course of nature is looked upon as %\\n' to continue ; 
so that a condition, capable of performance upon that supposition only, 
belongs to the first class and not to the last. The last class may be divided 
into those, performance of which is wholly independent of the will of the 
peraon to be affected, and into those, to a greater or lesa eirtent, but not 
(even on the above supposition) wholly depmdent on him.* So that we have 
as stated in the text 

\mixUt. 



i _» _i J. ( c<witaZc«. 



NOTE TO S 89. 

BerifOfj oonditiona. 

For instances of a eoHdUio derisoria, or as we call it a brutum fulnun, 

see the cases where marriage has been attempted to be restrained, Jlnrvey v. 
AdoH, 1 Atk. 3r,l, and the note there; Scott \. Tyler, 2 Wh. & Tud. 
L. C. 89, and the great case of Fjjerton v. Brownlow, 1 Sim. N. S. 464» and. 
on appeal in the Houae of Lords, 16 Jur. 71. 



NOTE TO 8 00. 

Bflbot of oonditiima. 
1. 

In the langoage of the Bomana >» etmdUio peniet-^ long as the event baa 

bappened but may atill happen ; 
^ rM//7— when the event baa happened (aa explained in § 90 (II.)); 
^^ci^when the event cannot happen. 

c ^Iackeld«y Lehrb. 1 171. 
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Wiih tbe qiulificrtknis mentioned in the text, it is Udd down that after 

performance of a condition the contract to which it was annexed is to be 
considered as having been unconditional from the first. Although therefore 
if the condition is precedent, an alienor has plenum jus until the condition 
happens, when it does happen the circumstances are a po$(rriori wholly 
altered. If the condition is subsequent there is still more reason for the 
doctrine, for the whole object of such a condition is, in a given event, to place 
the alienor in the same position as he was in before. [Froben, i 1^2.] 

8. 

Nothing is more clear than that when a grantor reenters upon the 
h^ipenuig of a condition subsequent, he is in aa of hii old estate* and is not 
bonnd by any mesne incombranoes, fee* Hoieover it is laid doirn that he 
who ia to ham a thing on the happening of a eonditkm pieoedent ia to take 
it in the state in whieh it waa when the condition waa ammti, Uia title 
baa idation back to that tune.^ But on the oHwr hand it is nowhere stated 
that the right acquired or reacqoiied on the happcninp^ of the condition 
relates back so as to deprive the ]>erson in whom the right was previously 
vested of the profits derived by him, whilst he was menly eiyoying that 
right, and it ia apprehended that in no case is such the law.* 

^. 

Notwithstanding the general principle that where a duty is to arise only 
on prrformance of a condition, it cannot be enforced until after such 
performance, it is a well established rule of law, that where a condition has 
been partly performed and a defendant has received a benefit thereby, he 
eannot,if sned Ibr nonoperformance on his part, defend himself npon the gronnd 
of the incomplete peifonnanoe of tiie conditiaik by the plaintiff. In sndi a 
ease if the ddfenoa aoggeated wete to prevail, the defendant would obtain a 
benefit for nothings and to avoid so nnfiur a result his only right is to seek 
compensation in rsepeet of ao much of the conditioa aa ia not perfarmed.* 

NOTE TO I 91. 

1. 

It is not nnusnal to say that impossible conditions are void.' If thia were 

* Lit S 35S; Co. Lit. 202 a ; Shop. Touch. 154. 
^ Sh. Tondi. IM. 

< Sco Iln'jkm V. ThwKm, 13 Ea^)t, 474 ; and OoodtitU v. Netoman, 8 Wila. 528, 
where iirir~> premimptive are said tn bo ontitlod to t)ie rents received by themafkor 
their ouccetor's death and prior to the birth of a postbumoua heir. 

* CSompare the note to Pordage CMe, 1 Wmt. Setind. SSO d, with Onm» v. Lej^, 
• Ei. 709. 

* 8hep. Touch. 132. 138 ; Via. Ab. Cwdm. V. (0. ».) (D. a.). 

T 



Digitized by Google 



IbU OOHDinONB. (i 

strictly speaking correct* tueh omditiona wonld praduoe no eflfect, which is 

not the case. For — 

A. Affirmative iinpo?sil)le conditions, 

a. the impossibility of wliich is of a physical nature, postpone for ever the 
right which is to arise on their fuliilmeut. Such conditions, if precedent, 
leave matters as they are, and, if subsequent, render the right intended to be 
defoiied wholly unoonditionaL* 

h. the impoMibilitj of which is juridieal only, arising firom the nnlawftil- 
ness of the event whidi is to hsppen, heve the seme opentiaiL Until the 
erent oecofs the condition is not in any sense ftdfilled, and when the event has 
oeouned notwithstanding its illegality, the unlawfulness of the event 
necessarily prevents its taking effect in the mode intended.*' Where the 
fulfilment of the condition is not unlawful, although the condition is so, e.g. a 
condition not to many, the condition does not belong to the |nesent 
class. 

B. Nep;ative impossible conditions offer more difficulty. First, it is to 
be observed that, by a negative impossible condition, is meant, one which is 
fiUfilled by the forbearance from or nou-bappeuing of an event which cannot, 
or should not occur. 

«. If the event is one which, physically speaking, camnt happen, the 
condition is fidfiUed as soon as annexed, and cannot therefbce opente by 
vqr of postponement. But such a condition nu^, if obviously at variance 
wifli the intention of the person imposing it» he whoUy left out cf eonside- 
ration. 

h. If the event is one which, legally speaking, ought not to occur, its 
actual occunience is ex l^/potkmi e braach of the condition ; for this is only 
fulfilled by non-occurrence. Hence, so long as occurrence of the event is 
in fact possible in the manner and form in which it is not to occur, so long 
must such a condition be deemed unfulfilled, and, unless derisoiy, produce 
the usual effect of postponement. 

In attempting to apply these principles, the student must not confound 
With impossible conditions those which, although illegal, do not in fact 
^>^<nig to the negative or to the aflbmalive impossible dasa. £. g. con- 
ations not to alien, not to many, fcc which are illegal, not because to alien or 
^ many is so, but because restraints on alienation and maniage are against the 
T''^ of the law;; such conditions are fhUUled, neither by any illegal act, for 
^^^t^ )onrance to alien or marry is not illegal, nor by forbearance from an 
''gal art, but by forbearance from one in every way 1^1. Even these con- 
i^ions are not void ; for where they aie not mere bnta/klmiita (which often 

^ bi addMon Com. Dig. Oendm, (D. 1. 8. 7.> 
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depend* more upon the tarn in which they art w^rowod than on tha end to 
be attained*) thej have tlie ordinaiy effect of jManUSr eomditiom.* 

S. 

Conditions may be posaible when they aie annexed, and yet become 
impossible before fulfilment. The following case* an all that are here 

conceivable. The impossibility may arise — 

A. Independently of the will of nny of the partiea interested ; namely : 

1, By what is called an act of God ; or 

2. By the act of some third person. 

B. By the act of the parties interested, viz. : 

1. Of him who is to sufl'er by the non-fultilment of the condition; or 

2. Of liim who is to gain by that event. 

C. By a oombination of tiro or mora of tiie above. 

An examinatioa all tfaeae poaaiUe oaaea wiU lead to tlie fbUowing 
lendta, namdy : 

1. When fbUQment become* impoeaible by the act of the party to be 
benefited by ntm-fiillilme&t, the conditioii is deemed fulfilled.* 

2. In all other cases the condition is not ftdfilled, and operates accordingly.^ 

3. Where fulfilment of a condition is, at any moment, impossible, in con- 
sequence of the act of the party to perform it, the condition is then deemed 
unfulfilled, and operates accordingly, although the impossibility might cease 
ao as to render fulfilment at the time appointed possible.* 

8. 

The two propositions in the text at the end of this section (91) depend 
upon the simple doctrine that, whilst no honourable man will stipulate far a 
framium fkiuiu for abstaining from doing wrong, there i* no reaaon why a 
person ahodd not bind bimaelf to pay a penalty in oaae be doea that whicii 
la mdawftiL [Froben, f 98.] 

NOTE TO § 92. 

Ferformanoe of conditiona. 

With respect to the fulfilment of conditions, 

1. It is clear that both at law and in equity performance according to the 
intention of the partiea is all that is in fact necessary.' 

* Brandm t. Jtobiiuaih 18 Vm. 429 ; Jtockford v. liackman, 9 Han>, 475 i Co. Lit. 
206 b. 

* Seel^erlMT. Bnwnlow, 1 Aim. N. R 464, and 18 Jar. 71; Semr, lyicr, 2 Wh. 

& Tud. L. C. 80, ami the note there ; Co. Lit. 206. 
« Co. Lit. 206 b, 207 a; Com. Dig. Omd. (L. C). 

* Shep. Touch. 133, 167 ; Co. Lit. 206 a ; Com. Dig. Omd. (D. 1.) (L.). 

* iat.«866 -868^ «iidOoMCoiii.thMMa; .M 2H«» 6 & 4 C SSS. 

' Shop. Touch. 139, 140; Oi. Lit. M9»; Com. Dig. Oond. (O. 14.) IVany t. lav- 
rmee, 8 Drew. 403. 

T 2 
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8. If the condition is diqimetive, perfonnanoe in any one of the wijs 

appointed is sufficient.* 

3. Courts of Equity, in order to ascertain the intention of the parties, look 
more to the nature of the transaction than to the words in which the 
intention is expressed ; whilst Courts of T^aw adhere more closely to the latter. 
Hence, wiicnever a condition is obviously annexed solely for the purpose of 
securing payment of a sum of money to one of the parties to the contract 
unporing the eondition, if tbe money ie not paid predsdy at the lime 
fixed, relief against the atrictly legal oonsequencea of the hieadi can he 
obtained fhmi comta of Equity upon payment oS the money with inteieat.^ 
But, as such xelief is againat ccmaequencea flowing from the bnach of a 
contract deliberately entered into, the tendency is nther to leatiiet than to 
extend the cases in which the conrta clEquity interfere. 

NOTE TO § 08. 

Time. 

A limitation of time (fUes) is distinguished from a condition by being 
certain. A condition, as we have before seen (§86, and note thereto), is an 
uncertain event upon the happening or not happening, of which, rights are 
made dependent. Dies denotes either a day certain, or an event sure to 
happen, although it may be (loubtful when. The most obvious consequence 
of this is that, wliilst a condition postpones the acquisition (or, as the 
ease may be, re-aequisition) of a right, a limitation of time does not affect the 
vesting of a right but only its enjoyment.* 

The application of the terms diet eedU and diet vemi is dearly stated by 
mpian (Dig. L. tit 16, I. 818). /Mat ceifil denotes that a light is Tested ; 
du9 vemi denotes that it is now exerdseaUe. Henoe, dim eedU et vmii 
denotes a right veated in poasession ; diet oedii ted mm vemi denotes a right 
which is vested, but the enjoyment of which is postponed; and die» nee eedii 
<M0 tenU denotes a right which is not vested, but is wholly eontingent. 

NOTE TO § 94. 

Coopiitation of Time. 

In Co. Lit. 13 i b ei »eq, ; 2 Black. Com. 140, and Com. Dig. jinn. 
& Tenips, the student will find tlic Engliph law respecting the oomputation of 
time. In this place it is only necessary to remark that, 

1* In computing periods of time, fractions of days are either omitted 

' Shep. Touch. 138. 139 ; Co. Lit. 226 & 
2 Story Eq. J«r. & S4r Peaek^ Somerset, 2 Wh. k Tod. L. C. m: MiUr. 
^'^y. 18 Ves. 56 : lUtntoUU v. PiU, 1» Vae. 184. 
* See 3 Sftv. Syatom, § 125, 
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from calculation altogether, or are counted as whole days, according to 

circumstuuces.* 

2. Except as between the crown and a subject,^ events wliich happen on 
the same day (be itan ordinary day or a fictUioui day) are deeoiad to happen 
aooording to tlidr actual priority.* 

8. That priority will be attributed to amiultaiieoiis acta wfawh is neoeaaaij 
to ghreelbot to the intention of tbe partiea to them.* 

4. Whether the first and hut days of a period of time aie to be taken both 
indusively or exduaiTdy, or whether one of them only, and which, is to be 
included, is, in every case, a matter of intention, and where this is not wholly 
free from doabt* the oonstnictioo, iU rm magfu vtUeai ymm pmat, will be 
adopted." 

No other principle than this can be deduced from the reported dccisious, 
which are veiy conflicting. Upon the whole, however, it seems that in cases 
of doubt 

1. The tendency is to exclude from computiiliou the day from which a 
period of time is to be reokoned, and to inelude the day on whieh an aet haa 
to be perfbnned.' 

9. Both days are very lardy indnded,* 

3. Bat an not infreqnently eiehided.^ 

Sunday is reekmed like any other day; and an aet wUdi is valid only 

if done within a certain number of days, the last of which is a Sunday, most, 
if illegal if done on that day,* be perfoimed at latest on the Satuday 
pnriotts.^ 

NOTE TO n 97— M. 

Delay. 

The delay spoken of in the teit Is delay in the performanoe of a duty, and 
not delay in the exercise of a rigbt. In order that there may be delay of 
the kind in question, a time must be fixed for performance, and that time 

> Co. Lit 135 I; 5 Co. I n ; R. T. A. JTwy WorwUk, 1 B. ft & 814. 
\ R. T. Edwardt, 9 Ex. 32. 

* WkUaker IFu&<y, 12 C. K 44, where the qwalioii was much discussed. 

* Digffc't CO., 1 Co. 174 h ; FUKmOUam't es., e Co. 88 

* Pu(ih V. The Dnlt n f Txe.h, 2 Cowp. 71 4 ; 7? v. SUnm^ Esd^ 844 ; Mar v. Gar- 
land, 15 Vee. 248 ; WUkinwn v. Qatton, 9 Q. B. 137. 

' Chitly's Statutes, Time, toI. IIL p. 1376; 1 PresL Ab. 238; Hardy ▼. RyU, 
9 R ft C. 603. 
r Woolrych on Legal Time, 144. 

* Ibid, 148. 

> See Com. Dig. Temp$ (B. 3.) for the sets which may and may not be douo on a 
Sundnj. 

>> A V. The Juticu of MiddUm, 7 Jim 886; Brtmkrr, Tlmf$, 11 Jvr. 8; Bm- 

berry v. Morgan, 9 Rx. 780. 
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must have elapsed. If the time for perfonnanoe is expressly fixed by 
■greement or otherwise, such time must of course be observed. If however 
DO time is expressly fixed, a fMMiiaMe time mmi be aUoved to ezpive 
beforathe penon bound oan be oonndeied as in dday,* end tbe whole life of 
the penon bound may not be wmaaonable.^ Moieover a penon eannot be 
eonndered a» in dehgr, although the period of time allowed for performaaee 
is expired, if a eondition precedent be still unfalfiUed, e.g. whero a prenona 
request has to be made." 

Supposbg however that time is delay strietiy spesking^ ks most material 
and general consequences are as follows 

1. Delay gives rise to a claim for damages, and consequently, it has been 
said, for interest where the delay is in non-payment of money. But, in 
consequence of the rule of the common law by which interest was not 
payable in tlie abi^ence of express agreement, interest was not, and is not 
even now, always obtainable eo nomine, although the loss of it by the creditor 
can hardly be excluded from <x)nsideration in awarding the damages to which 
he is entitled by delay." Where there is delay in the performance of a 
eontvaet, an action for damages arising irom the delay and a snit Ibr the 
specific performance of the contract may both lie.' 

2. Bdayby one psrty to a contisct* where a time is fixed for peifonnanee, 
gives the other at Law a right to lesdnd it,* except when, by the contract 
itself, the legal ownerahip in its subject matter is changed.^ In Equity 
however time is not " of the essence of a contract," unless the intention of 
the parties that it shall be so is idear beyond a doubt ; delay by one of 
them flierefore does not empower the other to rescind the contract.' But 
either party can, by giving the other notice that if the contract is not 
performed within a specified time (which must be reasonable), it will be 
deemed at an end, make time of the cssenoe of the contract, and rescind it in 
case of further delay .'^ 

8/ A person in delay being a wrong doer, the maxim amnia ^ratumuniur 
eonira tpoUaiorm is applicable to him.^ 

• Co. Lit. 208 ; 2 M. ft S. 50. 

*> Co. Lit 208 ; Com. Dig. Chnd. (0. 3 & 4). 

• Com. Dig. Omd. (L. 7 to L. 11); BMt$r, l»pp9l, 1 Wma Snmd. S2. 

•« 2 Fonbl. Eq. 432 ; Amott v. Jlt^^ 8 Blng. US; OwOT T. TteUt, 1 Ym. J. «S; 

but poe tho note § 121, pogt. 
« See Craven v. IHckle, 1 Ve*. J. 68. S«e the note to § 121, jxxt 
' AimjRp V. Bkm^krejf, 4 Bmt. 1. 
■ 12 Vee. 833 ; Sug. Vend, k Pur. <dutl».S. 1 1. 

fc MnrthifJah v. F!,ni(h, 1 Q. B. 395. 

» Jiadcli^'e V. Warringtm, 12 Ves. 826 ; RoberU v. Berrj/, 3 De O. Mc. & O. 284 ; 
Pat*ht norold, 16 Bwt. 59. 

• See 16 Beav. 71. 

> See Amorjf r. JMamiric, 1 Smith L. a 161. 
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4. He in whose favour rights arise from the delay of another may of 
course preclude himself by his own conduct from exercising them.* A 
refusal by him to accept performance discharges the other side from all the 
consequences of delay,'' and, if performance is duly tendered at the proper 
time, diMharges him from performance altogether.* Bnt whoe payment of 
a sum of money can be ackivdj enfoned, tendor and reAiaal does not wholly 
diaohnge the debtor.* 

NOTE TO § 100. 

XmIdi. 

1. 

A condition is distinguished from what the Romans term modus mainly 
by its consequences. A condition imposes no obligation but affects the 
right to which it is aiiiu xed. Tn a case of modus, the modifications annexed 
to the right impose obligations capable of being enforced, but wiiich, if not 
observed, do not affect the vesting or divesting of the right. Whether given 
words impose a condition (precedent or subsequent), or whether they merely 
impoae iBdependeiit obligations, is alwaya determined by the intentimi ti 
tiie nttofor, but in case of doubt the pnaumption is in iaToar of a motbtt aa 
bong the kast dis^adTantageona. Semper m eftaeam fuod mm ia nm ett 
ttgmwmr,* It ia dlea monover a veiy difficult qpeation to determine, 
whether certain woida merely ezpreie a wiah on the part ti the ntterer or 
impoae an obligation npcm the person to whom thiqr ere addreased. Li the 
latter case only ia there any modMiJ 

2. 

Althoutrh the term modus is to be found in English law books, it has the 
same naaning as condition,^ and we do not appear to have any word 
precisely equivalent to modus iu the sense in which it occurs in the writings 
of civilians. 

8. 

Aa to whether a given expression impoaea a duty or merely amoonta to m 
atatemant of a wiah for the guidanoe of him to whom it ia addressed, the 

• HtaU T. Silk, 5 East, 449. 

* Vin. Ab. Tendei- (0) ; Dixon v. Clark, 5 C. B. 866. 

• Lit. § 335, 838 ; Co. Lit. 207 a; 9 Co. 79. 

* 8Minadditioo«oih««nthoritiMlMilciied, 1 WiiiB.8aniid.88e; Co.Lit.S00ft 
Dinm Ornt, 5 C. R. 365. Tilackstone (3 Com. 303) treats non tlischarge by 
tender and refusal as the rule, and dischHrge as the exception ; but aa by refusal 
performaDce of a contract, in the manner and form a^ed, ia in &ct prevmted, th« 
abom atetainant is» it to tobiBitlad, aaota oomek 

. L. 9, do R. J. (50. 17.) • .i^ ' 

' Seo 8 Sav. System, S 123. V ' « ^ 

■ Co. Lit 201 a. . . /^u '.^ - " - ' 
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result of ft ^cat number of cases was stated by Lord Langdale to be that 
** when property is given absolutely to any person, and the same person is 
(by the giver who has power to command) rcconnnended or entreated or 
wished to dispose of that property in favour of another, the recommendation, 
entteBty, or with shall be held eiM, 1. If the words are so used that, upon 
the whole, th^ ought to be oonstiued as imperatife ; 8. If the sabject of 
the leoomnieiidatMui or wish be oertaiii; and 8. K tiie directs or penons 
intended to hove the benefit of the recommendation or wish be also certain."* 
In cases of doubt the leaning ii in hmar of amoral obUgstion <»ly.^ 

SomiBfttOi Innominate CSontrsotia 

4. 

As a rule, mere assent was not, by the old civil law, sufficient to constitute 
a valid af^nrcement. Something more was necessarj-, but there were four 
kinds of agreement which, without any formality, became binding if one of the 
parties performed his part. These four were wmiMum (loan for eonsiunptionX 
mmmoiaium (loan fbr nse), depotUum (deliveiy for safe keeping), and pigim 
(deUvery by way of pledge). They were termed iwrf beeause some <jlfiiy waa 
delivered one of the parties to the other, and namiMaUf beeanse eaeh was 
by name allowed to be valid notwithstanding the above mentioned general 
rule. In the course of time however all other contraetSi one party to 
which had performed his part, were held to be binding on and enforceable 
against the other, and were termed innominate; to distinguish them iiom 
the four nominate oontrscta to which the principle waa first applied.* 

NOTE TO I 10S. 
Monsters. 

The £nglish law regarding monsters is adopted from the Roman, and is 
simibr to it. See Meta, lib. 1. c. 5 ; Co. Lit. 16. The birth of a monster 
does not entitle a husband to curtesy; Go. lit 89 5. A oontnwi for the 
division of money to arise from the eihibitkm of a monster was held illegal 
in the time of Charles II. BMsy v. Wblmmd, 8 CL Oa. 110. 

mTE TO § 108. 
Persons nnbom. 

By our law, the existence of a eliild before birth is so for recognised, that 
proceedings may be taken on behalf of an infant en ventre ea mere, for the 
protection of the rights which it will by birth acquire and wherever it ia 

■^n^y.A^SteT.lTSi aiidsMJir^v.i>^,8][ae.4aor.M6. 

* /MdL 

* Thib. Syat. % 392. 

* SAtk.117; iyMU&a6,M5; SYsnLTlO. 
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for its benefit, a child is deemed to have been in existence from the time of 
its conception Indeed it would seem that marriage settlements eaonot be 
revoked even before marriage, if thereby the children suffer.^ 

NOTE TO § 105. 

Proof of life and death. 
The onus of proving birth or death is upon him who asserts tlie fact, 
conformably to the rule, that a state of circunistaiues once appearing to 
exist, is presumed to continue until some reason to the contrary can be 
shown.* Nevertheless, the deaths of persons, upon whose lives interests in 
property depend, being liable to be concealed to the prejudice of fhow next 
entiiledt the latter axe, by statntei empowered to eell for evidence of the 
eontimied ezistenoe of the fonner, if their death and its oooeealmeiit are 
believed.' 

In the absence of any direct evidence of death, a person who has gone 
abroad, or has left his usual places of resort, and wbo^ enqoiiy being made 
in likely places, has not been heard of for seven yean, is presumed to be 

dead.* But he is not presumed to liave died at any particular moment/ 
and where there is no unexplained absence and no fruitless search, the 
shortest time after the lapse of which a person will be supposed dead, does 

not seem fixed.* 

Where several persons perish together, and it is not known which perished 
first, if from the age and strength of the parties or other circumstances, no 
reaaonable suppositioii can be mad^^ no one k pneamed to have died befoie 
the other.* 

« NOTE TO t 108. 
One person with several rights. 
1. 

the italaneiil in the test (Nr. 2), as to several rights whereof one only 
can be exendsed, does not, and is not intended to apply to cases of atteraa* 
tive duties. See the law dted in the note («) p. 108. 

• Doc V. Clarkt 2 H. Black. 8M ; Doe v. Lancaah, 5 T. R. 49 ; Bade v. £<ale, 1 
P. W. 244; MiUatf, Tttratr, 1 Ym. § 85 ; PalmtT t. Ovcroft, 2 Y«m, 678. Am to 
back rents, see 8 Wils. 526. 

k Sco Page T. Sonu, 9 Basv. 670, sad 11 ib. 227; Mc JhmuU v. SuUnff$, 16 
Boat. 346. 

* Beaton Pnraiapkioiii, 186; WiUomr. Bodgu, % EmI, 81S. 

* 6 Anne, c. 18. 

• Best on Proa. 190, 191 ; re Creed, I Drew. 235, as to anquiiy. 
' Best t*. 191 ; 1 Tay. Ev. 128. 

s 1 Tay.Ev. 126; Beat, «p» ntp. ISO. 

" Broughton v. ItandaU, Cro. El. 503 ; Sillick v. BoUk, lY,kC 117. 
' Beat oa Pxeanm^Uoiu^ 198—201, whara all the essaa will be iawaA. 
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2. 

Wbere a person fills several characters he is rep^arded as a ditTerent 
person in respect of each character, or to l)e Homo qui plures sustinet 
persomu. This principle is recognised by English wTiters, wlio express it 
by the maxim, Quum duo Jura in una persona concurrunt, aquum est ac si 
ment in dicersis.^ No person of course can ever be allowed to protect 
himself from the consequences of his own wrongful act, or to take any 
advantage of his own wrong, by insisting that what be did in one capacity 
cannot aHiBet Um in another; tat tlie olgeot d tlie rule la to prafent 
iignatioe to a peiaon filling move dianctm than one^ but not toaflfoid him 
the meant of inflictlQg tiQUliee on othen. 



NOTO TO 8 111. 

Commimio. 

In ordinary partnerships the majority have, by the law of England, the 
right to govern in all matters clearly within the scope of the poitnenlup 
boainiia; and the maxim of the Soman law ia #» eommtmi foUor camta 
prMmtu ia not applied> But the mamm alwaya holda where an attempt 
ia made to alter the constitntioo of the partnership or to diange the natnva 
of its busineaa ; in aueh a case no indiTidaal is bound by what the othen 
may do^botoidybyhiaown oondnet.« This principle ia eapedally important 
in joint-stock companies, hue. 

As regards ahq^s, the majority in value of part^nmen can employ the ship 
on any reasonable voyage they like, provided they give proper security to the 
dissentient minority, to indemnify them against loss;'' and, on the other 
hand, if the majority refuse to employ the ship at all, the minority can, it is 
said, upon giving like security, insist upon employing her themselves." 

The rule stated in the text, that a communio may be dissolved at the will 
of any member, has been adopted in this country with respect to ordinary 
partnerships ; ' but by the English law a person can deprive himaelf of tida 
right* fbritaeema clear that if a partnerahqp is entered into for nspeeiiied 
time, no individual member can caprieiously diasdve it before the expintion 
ol that time;! neverthdeaa the gross misconduct of one of the partnen, or 

■ 2 p. w. 295; IfaJI v. 2%MliNMN, le Ysft 418; Brmmr. Anfon, UBbst.SOS; S 

I^t.Abe. 460. 

* Story on Partap. % 124-6. 

1 ITu^"*'^ ▼.^a««iM^8M.Aa4M; Jf«y«M*« m. 1 Ho ft 0. 288i, MO. 

• ^ " °" Shipping, p. 80. 

' sf* Partnp. 5 427, note. 

Story on Hirtiip. $ 269 ; Peacock v. Peacock, 16 Ve». 49. 

■ «ory, Im eft. § 375. 
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Other special ciroumitaiiflM will indniDe a eouit of Equiijr to diMolve moh a 
ptttnerahip.* 

NOTE TO § 111 
Corporations. 

On the law of corporations the reader is referred to Mr. frrant's Treatise on 
the Law of Coq)orations, in which everything relating to thera will be found. 
The leading case upon the subject is The case of Sutton 9 IlospUal, 10 Co, 23 a. 

Sort! o£— In Engluli law-books oorporations are divided into aggregate 
and sole, (but witlk ibe aioeptioii of their incapacity to acquire land) the 
only ehuMter oonmum to both n e mi to be that of eontiinied eoditenee, and 
even ben there is a dietfactioii, to a ooipoiation aggngite bai» property 
speaking, no soooessora, but c oa t i m ies as one nnaltered person from its 
eieation to its eitmetioo,^ whibt a eoipow ti on sde^ properiy speaking, baa 
snooessors, tbe mention of whom is necessny, in cfder that thqr n^T eoooeed 
to rights or duties confened or imposed upon the present representetna of 
the eorptnestioa.'' Moreover, as a rule, a chattel will not go to the sofloesscaa 
of a corpoi a tion sole^ even if they ere named/ 

NOTE TO § 113. 
1. 

Existence.— A corporation cannot be created by private individuals without 
the authority of the Legislature or the Crawn.* BaA auUiority may be 
presumed ftom lapse of time,' and may be giren by implieetionJK 

Foreign corporations en recognise d ,^ and if they have a busmeee oflioe 
hen^ they are deemed within the jurisdiction of our oouits.^ 

S. 

Kembers— The proviso in the text as to the admission into one oorpora* 
tion of the members of another is in pnctioe never observed, and indeed, 
tbe restriction is altogether denied some persons. [Biaun, § 219.] 

NOT£ TO § 114. 
1. 

Bye*LawB.— Every corporation aggrq^ate has, as a matter of .course, power 

• Smith's Merc. I>aw, 25, 26. 

k Sea 10 Co. 326: 6 De O. Asm. 147. 
« Oo.Lit 8& 
« Ott.Lik»«k 

• Com. Dig. FrmeUm» (F. 1.)— (F. ft.) 

' /«d. (F. 4.) 

' tUd. (F. 6) : Oomtervaton At river Tome v. Aih, 10 B. & C. 349 ; Newport 
Mar$h trueUet, 16 Sim. 346. 

>* The National Bank of St. Charlea Bmmlm^ 1 C. ft P. 
' Madarem v. Sicunton, 16 Bear. 278. 
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to make laws for the re<rulation of its internal affairs, and for the govem- 
mrnt of its own mcnilx rs.* But, in the absence of statutory authority to 
that clfci t, no corporation can make a law binding upon strangers.'* From 
immemorial custom, however, such authority will be presumed." 

As to what bye-laws aie vaHd and wliaft tiofti aee Graut on CatpontiiMi^ 
p. 76 it teg. 

2. 

Migority.— The Roman maxim m re emmmm potior eet eu d nu He eidie em- 
aUo (note to § 111) is applicable oid|y to ordiiiaiy partnenhip^ and eaaaa 
of private property. It baa no afiplioation to a bo^ ooiporBle wUcb ia 
enated by tbe state for lbs attamment of important ends, and wbidi woidd 
be a madune entiidy nsdeas if nnanimity amongst its msmbsn weie in 
emy oaie leqiiiaite before anything ooold be done. [Brnnn Eror. f 880.] 
See aa to tbe powers of a n^jority. Giant on CoiponitionSt p. 08 ; Jik 
GeiL T. Any, 8 Atk. 818. 

NOTE TO § 115. 

JTatare— Of all the legal principles relatinp: to corporations, undoubtedly 
the most important is that so well expressed by I Ipian, qiii<f universiiaii 
(lebc'tur Hinfjulis non drbetur, nec quod ihhet universiias sinyidi debenl.^ 

A corporation aggregate is a juridical person distinct from its individual 
members,** and consequently a member may sue or be sued by a oorpwa- 
tion,' may grant to or take from it,! but cannot enforoe ita rights, or be 
made answerable ibr ita Uabifitiea.^ 

TJnleas it be bald that a oorporatioo, being a iietitioiia peison enated ibr 
a particular purpose, baa a fietitioiis will solely to enable it to cany oat tbo 
djeots for the attainment of wbieh it exists, unless, that is, it be beld that 
a corporation can do no wroBf, it seems difficult to maintain upon principle 
that a cmpontion cannot eommit a tort,* or even a crime. A ooip<ffation 

* Com. Dig. By-LoM (A). 

» iMd. (a 2.). 

* I* 7. ( 1. Quod ci\jaBqn«(8. 4.). 

* Seo 2 Boav. 567. 

' A, a. T. Wilmm. Cr. A Ph. 1 : DunOan v. The Imperial Go* Co., 3 B. & Ad. 132, 
ferPtirka,J. Qiant on Oorpc 7S. 

' Prei^t Shop. Tniich. 233. The head of a corponHUoB aggn^rta fa aid to fbnn «b 
excoptiou, ibid, ; Vin. Ab. Corp. (G. S.) pL 10. 

^ 1 Add. God. 160, 161. 

I It is Bottled that tnspaas lies ngainat a aotpa H lea. Tkt Jb itom Ommtim* BaSL 

V. Jirotm, 15 Jur. 297 ; so tr.n or Yarhnronr,}, v. The Banh of England,!^ East, fi. As 
to an action for malidouB proaecution, see Sttvtm v. The Midland CbwiliM' Bad, Co. 
18 Jar. m 
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cmnot indeed be punished as an ordinary penon oniibe poniibe^ andfor the 

protection of so( i<-ty such of the members ofaoofpontkn as are, in fact, privy 
to the commianon of a crime in the corporate name, may wdl be deprived of 
the protection whidi* in matten of leas impoitanoe, the owpofate character 
affords them.* 

2. 

Name. — The name of a corporation being the only means whereby it is indi- 
vidualised, on every change of name there is, in strictness, a now corporation ; 
but, nererthsleas* the rights and duties of a corporation are not extinguished 

a change of name, but are enfofoeable by and against it in its new name> 

8. 

OmUMni SaiL— The will of a oorporatkm aggregate is evideneed by its 
common seal, and* with some £eir exceptions, not otherwise.* Theimportsnt 
eonseqnence of this is, that a eotpoiatioa cannot be sued, either at ]aw or in 
equity, upon any contract to which the common seal is not appended.^ 
Nevertheless a court of K([uity will not allow a corporation, whidi has actually 
received the benefit of a contract, to evade performance on its part merely 
because the contract was not duly sealed.*^ At law it has however frequently 
been hold that performance on tlie other sitle is uot sulhcicnt ground for 
dispensing with the seal.^ But even at law the common seal is not required 
duly to authorise acts of a trifling nature or of frequent occurrence, and 
necessai^' to the carry ing on of the business of the oorporatiou.s 

NOTE TO § 116. 

Directors.— The law relating to corporate officew generally will be found 
fully stated in Mr. Grant's treatise already cited. 

As regards the directors of associations of individuals, the following are 
the most important principles to be borne in mind : — 

1. Directorastand ina fldnciary rdation to thesharaholdei% andarebonnd 
to do the best in their power for them.^ 

2. The authority of the divecton is not abeohite, but is restiioted by the 

• As fai JToraum t. 9app«>»dm, 1 East, 558. Ss* Arinon ▼. Tkt Mmimrgk 09. 1 

Ch. Ca. 204. 

k Com. Dig. Franchue, (F. »); 1 Wma. Saund. 339 a, 344 ; 4 Co. 87 6; 1 Pnst Ab. 
273-4 ; The Mayor <(f CMkmUr t. 5nBer, 8 Borr. 1M6. 

* Grant on Corp. Cfi. 

' Digg^ v. The BlaekmM BaOm^ 6 Ex. 442; Qoodng v. Ths Ookknttr RaiL 
Co^ 17 Beav. 132. 

• Jteonlr T. 9V Qnmi Jmui. SaiL Cb. 1 V. C. 050 ; sm too, Gr. ft Fh. 6S. 

* l%||gT. Blackwall Rail. Co., 5 Ex. 442, and the casea there cite«l. 
« Com. Dig. FranchUe (F. 13) : Clark v. Omdi;fUld 16 Jor. 556. 

See per RuuuUy. H. R., 17 Beav. 98. 
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nature of the business to transact which the company exists, and by the 

terms of the instrument constitntinsf the company. Within the limits so 
fixed the directors are tlie n<;ents of the company, but beyond those limits 
there is no ai^ency, and the directors must personally take the consequences 
of their own acts.* 

8. Even a majority of the company cannot, as against a non-assenting 
member, extend the authority of the directors wlien once fixed as above.^ 

4. The laet that the company has derived benefit fimn the eondiiot of fts 
directon is not ftr m s ratification of sueh condoiet* and equivalent to a 
pravions authorisation.* 

6. The doetrines whidi hold as between third parties on the one hand, 
and the directon and the eompany on the other, do not neeesiarily hold as 
between the directors on the one hand and the company on the other. The 
oonsidentions in these two cases are often veiy different, but to go into 
those diiEsnnees wonld be here inqpertinent. 

NOTE TO § 117 a. 

Joint Bights, to 

1. 

The word cor reus or con re us occurs but once in the corpus juris, namely in 
B. XXXIV. tit. 3 (de lib. le^nita) 1. 3. § 3. 

It will be observed that an obligatio in aoUdum is single as regards its 
object, but multiple as r^;aids its subjects ; one aet onlj has to be done* 
bat it has to be done by or to several, or one at bast of serenlpeisons. P^fom 
this it logieally follows that whatever is a canse for annnlling or .disaohingp 
the vdationship bj afieeting its olgeot (m rm), snarals or dissolves the 
idationsh^ as regards all the persons between whom it snbeiBted; whereas 
Ooae cBQses whidi only relate to this or that ponon piodnee no efllect on 
the rdationship, except as regards him.^ 

With respect to what the author denotes by the phrase, in soUdnm in a 
tuirrote sense, it is to be obs<'rved that a correal relationship exists only when 
the right or the duty of persons entitled or obliged respectively is identical, 
(una obUgntio duo re'i ejnadem oUi/ja/ionii), and also that it arises from a single 
or a simultaneously combined expression of will ; as for example in cases of a 
stipulation, where several creditors at the same time ask for and recave one 
answer fiom a debtor, or where several persons together retnm one answer to a 

* Sss EalUU V. Dowdali, 16 Jur. 462 ; Worce»ter Com Hxchangt Co. 3 De G. Mc. 
*G.180; AiIf01aMCb.8a&6M; 11 897, and the (Mta thore eit«L 

TU VaU^IUd'h, Jce. Co. 17 Jur. 813. 

* See Tke WoreeMter Com Exchange Co. ub. sup. 

* 2 Ortolan lustiL 150. So with ua, the boDkrupicy of one of Mveral persoos jointij 
obUfsd do«saet dbehariia thaotlMfii. Okvnc t. Smith, 7 B«t. p. 3M; 12 ft IS Vie. 
& loe, I SCO. 
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qvBStioiL put to them {pr. Itut. de dmA. reU 3. 16); and again where 
seTcral persons are charged with the payment of a legacy. As regards the 
true eorrei it was formerly a rule that if an action was brought by or 
against one of sevt ral mrrfi credendi or def/eudi and lifis conteislatio followed, 
anew obliijatio arose {is between the plaintiff and the defendant, which put an 
end to the correal relationship previously existing, and thus extinguished 
the rights and duties of the other eorrei (Gaiua, III. ISO, 181, IV. 
106 — ^108). This harsh principle extended also to sureties for they were 
eoDttdered wrrH of the prineqial debtor (L. 28. § 1 ; L. 48. § 1 rf» jurejur, 
18. %\ but it was wholly aboUahed as regards promlUndi bj Juatmiaii 
in L. 28. Cod. dejidti /Mt. (8. 41). 

A rdationahip m ^oUdum, not altietly correal (alia alfw aliia ciliffoHo), 
aiiiea, where from independent and distinct grounds there ia one right of 
action exerciseable by m against seTcral individuals, but so nevertheless that 
satisfaction by or to one of them is a satisfaction by or to all. In such cases, 
even by the old law, conteUtUio (which is no satiafiwtion) did not affect 
the other persons interested.* 

2. 

The nature of a joint or joint and several right and duty is such, that 
although it resides in several persons, performance, or its equivalent, (e.g. a 
release) to or by one of them, puts an end to the whole right or duty as to 
alL^ But when lereral persons join in a tiaaaifltioii solely in older that 
each may be a check on the other, payment to one of them doea not alone 
diacfaaige their joint debtor; eg. where aerend pcfaona, not being partners, 
make a joint dqmait in a bank;* or where aevend peraona are eo-truateea.* 

The next most important characteristic of a joint right or duty is, that 
upon the death of one of the peiaons in whom the right or duty is vested, 
the tc/iole rif^ht or duty devolves upon the survivors, to the exclusion of the 
representatives of the deceased.*' This rule is ttot» however, either at law or 
in equity, of universal application ; for — 

A. Both at law and in equity, it is held that, 

a. A bare trust or authority docs not survive.' 

6. Ju9 accre9catdi hUer mercatoret loeum mom kabetJ 

■ See Froben, § 185, and 3 Tang. Imil § 573. 

<• Pre«t. Sh. Touch. 71, 3:!r., 337 , C. Lit. 232 n ; Cheetkam v. Ward, 1 Boa. & Pul. 
633 i WaUoM v. KcUall, 7 M. W . ; JIutband t. JMvi$, 10 C & 645 ; 2 Add. 
.Oon. 128S. As to bankraptey, see note il on the last page. 

• Imu$ V. Stcihcnson. 1 Moo. Sc Hob. 145. 

4 8m 11 Ves. 325 ; 2 Swanst. 64. But at law, see EuAand v. Davis, 10 C. B. 646. 

• Com. Dig. Ktttates <K 3) ; Co. Lit. 180 6; Lit | 280—2; Andfrtomv.MartindaU, 
1 Eart» 498; Riekank r. Hmthtt, 1 B. ft A. 8ft. 

' Co. Lit. 181 ft. 

' Broom's Mju^ 343 ; Buckl^^ v. Barber, 6 Ex. 164 ; Ji^fmr^ v. Smali, 1 Vera. 217. 
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B. In Equity, though not at law, where a joint oblio:ation arises from an 
advance of money to several, even if a secmty in Joint terms be f^iveii 
for its repayment, the survivors are not alone answcrahle for tiie whole 
(]i l>t." Af^ain where a ri<^ht is purchased by several, and each of them 
ad valu es his own money for the same, upon the death of one, the whole of 
that riglit does not pass to the survivors.^ 

An obligutioQ that is not only joint, but ■bo teveral, is, until perfonnande, 
(or extinctum bj other means), enforoeaUe agunst all the penona obligied, or 
■gainst any one of them; and on the death of one, hia aevenl liability 
devolfea on hu npieaentatives.* 

NOTE TO § 117 B. 
Their Creation.— Joint rights and duties arise principally by — 
Agreements,'' including transfers of property." 
Testamentary disposition. ' 

Unihteral nnpermitted acts, wherein several are eonoemed together;! 
bat the liability in this case is also several,^ vnless it arises in respeet of land 
held joinfly.i 

NOTE TO S inc. 

Aemediei.— ^lien several persons are jointly entitled, each of them haa a 
T\^ht w]nc]\ is limited by the equal rights of the others, and consequently no 
one can exclude another from the enjojTnent of the object of the common 
right. Where however tliat object is a chattel, whoevrr m in possession of 
it has a right to continue so.'' As regards the remedies which persons 
jointly entitled have against each other — 

1. In case of the destruction of, or other iiyuiy to the thing held jointly, 
■n aetion at law for damages will Iie.> 

2. In case of aetnd exclusion Dram the enjoyment (rf land ejectment 
wmiia.- 

* Bithop V. VKurch, 2 \oa. a 100, 371 ; 5/«cA* ca., 1 Met. 539. 

* Zdftg Oraddock, 3 P. W. 168 ; 1 Wh. & Tud. L. C. 120. 

' 1 WnuL Saund. 164 a ; Enys v. Donmtkonu, S Bnrr.llM. As to joiiiftaiidwvml 

right*, Rco Slinffshy'f ca. 5 Co. 18 6 ; 1 F.-\=>t .'ini. 

* Soo I Wuis. Saund. 166 a, not« c; ilopkumm v. Uc^Q. B. 964 i KeighUeM r. 
VTolMm 8 Ex. 716. 

* S,^*> Co. Lit 1S0.1, 

' i) \'o». 204 ; Com. Dig. £slaU iy derite (N. 8.). 
» Ut § 278. 

k Oo. Ui. SSSa; 1 Wnuk BmumL 99t/. 

' 1 Wins. S.iuiid.S9l9. 

* Co. Lit, 200 S WoM. SMind. 47 o; Finler t. OrM, liCB, 136. As to ship^ 
w»te p. Ixx, 

' ^ f^lntty Plond. 88. 
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8. Li other CMes the remedieB aie mainly equitable ; for, except where by 
ttotate* an action of acootmt will lie, one person jointly entitled with 
another cannot sue him at law for any matter affecting their joint right.^ 
The nsnal remedy where one of several persons jointly entitled is prerented 
from duly obeying his right, is, by a bill in Equity for an Account, and, if 
necessary, for a dissolut ion of the joint relatimiship.' 

It is dear that at law all the persons in whom a right is vested jointly 
must join in any action which it may be necessary to bring in respect of it, 
and there arc very few exceptions to the rule no one of them, therefore, 
can (at all events against the consent of the otlu rs) compel performance to 
himself alone of the duty correlative to tlic joint right j*^ although perform- 
ance if made to one is a good discharge as against all/ 

A debt due from one of several persons jointly entitled cannot, in an 
actbn by them, be art off against their joint demand bat the joint demand 
may be eztinguished by such a set off, if it has actually been made before 

NOTE TO § 117 a 
1. 

The Nov. 99, upon which the practice stated in the text and disapproved 
by tlie author is maiuly based, lias been shown by Douellus, and still more 
olearly by Asverus to be applicable solely to eorm who had become sureties 
foreadi other, and for whom, consequently, as sureties, thtexe^tio dmuonit 
is availaUe. (Troben, { 138*] 

2. 

The statement in the text that, if a correal debtor pays the whole debt, 
he cannot, in the absence of qtedal grounds, daim contribuUon from his 
co-debtors, is oontraiy to the opinion of many writers, but rests iqion the 
principle that each eorreut debendi is himself liable to pay the whole debt ; 
that when he pays the whole, he does nothing more than perform an 
obligation wliich is his own ; and that a person who merely iloes his own 
duty has, in the absence of special grounds, no claim against another who is 
thereby iuddentally benefited. [Froben, ^ 138.] 

• 4 Anne, c. 16 ; Beer v. Beer, 12 C. B. 60. 

>• 1 Chitty PL 45 ; Thomat Thonuu, 5 Ex. 28. 

« Com. Dig. OkoMiry (8 V. 6) ; Story's Eq. Jur. 1 466. The old writ of pwtition 
is no longer available, 3 & 4 Wm. IT. e. 87, 1 86. 

* 1 Chitty PI. 13, 14, 73, 74. 

« Aimod JBhieif, 18 C. & 881. 
' Huihand v. Davi$f 10 CL & 645. 
r 2 Ad.l. Con. 1315. 
h WaUace t. KeUail^ 7 M. & W. 264. 

U 
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8. 

Contrilnitioii.— As regards persona jointly obliged, although each is re- 
sponsible M MoUdum to the person in whom the correlative right resides, 
still inter ae no one is under any obligation to firee the others £n>m perfomi- 
■nee altogether. Ilcncc arise the doctrines that 

1. If less than all of the persons jointly, anil not also severally, obliged 
are sued at law, a plea in abatement may be put in with a view to compel 
the plaintiff to make them all (U feiulaiits.'^ 

2. If one of several persons jointly, or jointly and sevenillyi obliged is 
compelled to perform the whole obligation, he can compel the others to 
oontiibute eHher by an action at law,^ or a bill in equity." But, as a nile, 
neitlier at law nor in equity can one person compel another to bear any 
pnqp(»tion of the oonseqnences arising ftom thnr ocnnnum UiH,^ 



NOTE TO 8 119. 

Sex. 

The English law as to hermaphrodites is like the Roman, and is evidently 
taken from it, see Bracton 5 a., Co. Lit. 8 a. 



NOTE TO I 121. 

Ago. 

1. 

The following tabnlar view of the contents of this section may be nsefiil 
for lefeienoe. 

infantes 



Personae 



minores 

26 



''impuberes 

boys uiidor 14 
girU ,. 12 

Rftas prima 

puberes'^ 

boys 14 anderar 
giritlS 



.infantia majores/i^f'^i^.P'^^^ . 
imuxvmc \pubertati prozimi 



in pubertate minus plena, 
bon b«iwooa 14 Mad IS 
fid* H It 14 



in pubertate plena. 

* boys between 18 ai 



girls 



and 25 
14 ,. 26 



majores 

IS to TO 

seneetutes 

TO«Dd 



^majores 
ttMMl«v«r 



• Com. Dig. Ahaiemcnt (F. 4)— (F. 8, a). 

» 1 Wms. Saund. 264 c ; F. N. H. 101 B. ; Prior v. Hnnbrow, 8 M. & W. 878; 1 
Smith L. C. 71 a, et tcq. ; Oom t. CKakirCt 7 Ex. 43 ; BfUwd t. Hava, 2 £. & B. 287. 
« 1 Story Bq. Jar., H 504, 606 ; Rogm t. MnAmuU, 4 Yen 76S; OoyCWiM 

V. Sirinhumr. 14 Ves. 159. 

• MenywcaUur y. Nixan, 2 Sm. L. C. 297; 1 i6. 71 b,ttm-i 1 V«e. 4 B. 117; 
Cr. ft Fh. 28. 

• Alw otUcd mimoru, MH, adotaeenUt. 
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2. 

As to ttwages of inlimta, see 1 Biad[. Com. 46S ; Lit. $ 104, and Coke's 
Com. in loo. 

NOTE TO ft 122. 

iJnsoandness of body does not appear to affieet tlw rights of a person, 
safe that impotenoe is a caose fior divoroe,* and leprosy renders the sufferer 
liable to be oonfined,^ and disables him irom suing exoept by attorney.* 

Unaonndness of mind is juridically speaking far more important and greatly 
affiects the capacity of the sufferer to acquire rights and incur obligations. 
Persons of unsound mind arc termed generally nan compotes meniis, 
and are of sevenl sorts as wiU be seen by referring to Coke upon 
Littleton, 2ila. 

The main points which require observation here are that unsountlncss of 
mind excludes that exercise of will in the absence of which there can be no 
crime,<i and also excludes that assent which is indispensable in order that an 
obligation may arise from a jnridiGally permitted act.* For an nnpennitted, 
but not criminal, act a person of vnsonnd mind must answer in damages/ 
and he is even answerable e» eontraeiit for necessaries actually supplied, and 
be cannot leseind transactions e|itcred into with persons who had no reason 
to suspect, and were not aware of the existing unsoundness.r An act done 
during a lucid interval is clearly valid> The old doctrine that a person of 
unsound mind cannot stultify himself)^ i.e. avoid the consequences of his 
own pmnittcd acts by srttini^ up as a defence his unsoundness of mind, may 
be considered as now exploded.'' 

Drunkenness affords no excuse for tlie commission of an unpermitted act 
whether of a criuxioal nature or not,' but is a ground of defence to actions 

• 17 Jut. 628. 
k F.N.B.884. 

^ Co. Lit. nsb. 

■1 4 Co. 124. 

• Com. Dig. Idiot (I. 1.) 
' mAlKAHMlfe(<i). 

' BtucUrr. The Earl of PorUmotith, 5 R. k C. 170; Jtead r. Ligardf 6 Es. 687; 
Bemtm Me Donnell, 9 Ex. 309 ; Nidi t. Jiorlej/, 9 Vm. 478. 
k iToB T. Warrm, 0 Vmu 006. 
> Lit. 1 40i, 4(M, and Ook«rs Com. thereon. 

^ F.N.B. 908; 2 Black. Com. 291, 292; 1 Fonb. E^. 48 et xeq. ; Yaies ▼. fiom. 
Str. IIH ; JFaukUr t. Silk, 8 Camp. 126 ; Oort t. Qibson, 18 Id. & W. 628, and Uie 
note toil In »Jtir. 148. 

I Bao. Lawtr. W; 4 Bhek. Com. 35, 26 ; Plow. 19. But see JL t. JTsera, 16 Jar. 
760^ and the note there^ sad also the note in 9 Jtir. 148. 

c 2 
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or anita founded on pormitted acts performed by the defendant when to 
drank as not to knoir what he was about.' 

NOTB TO 1 128. 

1ltftt i ttiti' t?i * p i 

Taking the word coffnatio in ita most general signification of relationahip, 

otherwise than by marriage, we have — 

rnatnraUs. 
oognatio \ civilis, or agnatio. 
Vapiritualu. 

The first, or relationship by blood, is easily intelligible and nqniiea no 

further notice. 

The third was wholly unknown to Homan lavn'crs, anrl is n ?rn«elc«i8 
fidion of which the n'ader will tind an account in Pothicr's Traitc du 
contrat de manage (Pt. III. C. 3, art. 4). See too 1 & 2 Ph. & 
^lan,', c. 8. 

The second wjia highly important amongst the Romans and requires 
explanation. It is founded upon the Patria Potettas^ by rirtue of which 
agnation subsists between — 

1. Those who are or have been eubjeot to the aamejiMi/na poUsttu. 

2. Those who would be so subject if the eommon tie were still alire. 
Blood relations may of course be agnates, but so also may persons who 

are not related by blood, e.g. adopted persons, and thoae who am under the 
patria poiesta^ of the adopter.** 

By Patria Pu/es(as is meant " the power which a Eoman father had over 
the person of his children, grandchildren and other descendants (,/?///- 
familin-iy l'dur-faiiiUias), and generally all the rights wiiich he had by virtue 
of his pateniity. The foundation of the Patria PoteiUu was a legal marriage 
and the birth of a cliild gave it full effect."' 

NOTE TO g 127. 

Degrees of Eelationship. 

To illiutrate the difference between the modes of computing relationship 
between collaterals according to the Eoman and Canon Law, suppose in the 
following diagram that A. is the common ancestor of B. and C, and that each 

• (km Qibton, 18 M. & W. 623 ; Cooke v. Cla^worlh, 18 Yes. 18. Soe generally 
•S to dninksrds an art in 26 Law Mag. 392. 

^ 8m 1 Puchta'8 VorlestuigSD, { 42. 

• Diet, of Or. and Rom. Antiq. art. Pat. Pof., to wliich and to the srtade J^itia, 
the reader ia referred for farther iofonuatiou on this sulyeot 
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of the numbers 1, 2, 3, &c., repreeeiiti t deuendant of A. Thn the degree 
of relationship between 

1. A.and B.Qr CiBibothby 
the Boman and Canon bur, le- 
pieiented by the nnmber of 
dqpeei in the lines AB or AC 

respectively, e. g. 7 or 5. 

2. B. and C. is— by the 
Ronton law, rejtresentcd by 

the uumber of degrees in BA 
+ AC. e. g. 12. 

Canon law, represented by 
the number of degrees in BA or 
^5 AC, according as B. or C. ii the 
mofe remote fipmn A** e. g* 7> 
Of oonrsei if the number of 
degrees is the same in both 
lines, that number represents 
the degree of relationship be- 
tween B. and C 

In ascertaining the next of kin of n person ( for the purpose of p^rantinf; 
letters of administration and distributing his personal property on his death 
intestate) the Roman mode of computation is adopted in England. See 
1 W'ms. Exors. 345. 

NOTE TO 9 128. 

Afflnity. 

Marriage is what gives rise to affinity in the sense in whidi the Boman 
lawyers spoke of it. Affinity existed only between each of the married 
couple and the blood relations of the other. The blood relations of <me 

were not the affiiies of those of the other." 

According to the Canon law, it is not niarringe only, but cohabitation 
also that causes uthnity. The main consequence of such affinity is to render 
marriage between ajine» unlawful. 




NOTE TO § 

The Canonists recognised three kinds of affinity, viz., that existing between 
each of a married couph^ and his or her blood relations, and 
1. The blood rebtions of the other. 
8. The a^M» of the other. 

• 1 PuehU Vorl. % 43. 
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8. The of ihe <|^»et of the other. 
To iUmtrate this— 

I. My brother^e wife is the nffim* of myself, and, of ooune, of my 

brothers, sisters, Sec. Here is affinity of the first kind. 

8. If on the death of my brother, his widow (my sister-in-law) raarrit'S 
a^ain, her husband becomes the nffuna of myself. This is affinity of the 
second kind, there being uo ooimectioa by blood between my ^sister-in-law 
and me. 

3. If now my sister-in-law dies, and her st coiul luisbaiul rc-marries, his 
new wife becomes the ovinia of myself. The affinity in this case is of the 
third kind, and subsists solely by virtue of the affinity between me and the 
husband of my deceased faiother^s wife, which again arose firom the aflbuty 
existing between her and myself. 

JEVevioua to the holding of the third Council of Latran, affinity of the 
second and third kind was, as much as that of the first, an impediment to 
mairiage ; but at that council the Canon law was in this respect altered.* 

NOTE TO 8 ISO. 

In&my of character is contracted by persons against wlunn judgment 
has been leoorded in a prosecution for felony and certain other offences.^ 

The conscqiinicrs of this stigma upon the character were to render the 
poson inadmissible, either ns a juror or a witness;" but the disability to 
give evidoioe no longor exists.^ 

NOTE TO § 137. 

Object of a right 

The author elsewhi re ^ puts the substance of this section thus : " A right 
is iiotliiiicr more tlian a possibility of acting. The subject of a right is that 
to wliich sonielliing is possible, and the object is that which is possible. 
The object of every rijiht is consequently always an act or forbcaraiu-e 
(JlaniHuug)^ and it is clearly incorrect to say that persons and things are the 
objects of a right, they are rather mere objects of an objecti Jurium or of 
transactions themselves {Handlungen).** 

Here it may be as well to obsonre that no one word in English scons 

• Sec Potliior Contmt de mariago, § 101. 

>> Co. Lit. G 6. 158 a ; QUb. Ev. 126 i Phillips & Amos £v. 17; Com. Dig. Tkdm. 

• 8m th* wfaw ne s s in the lial note. 

* 6 & 7 Vic. c. 85. 

* 2 Wreuche, p. 3. 
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loeontely to eipnas the nwiiiiiig of tliA Gennan Hmdbmg, It alwajt 
denotes wbat is abore described as the olgeot of a right, and is best tnun- 
lated by act» tiansaetion or event aoooiding to the context. 

NOTB TO i 188. 
1. 

The mailm impomitUiim tmOa mI ^UgoUo or Impaimiia exeusat Ugm 
at Lot mom eogU ad uf^^ouSbUia obtains In the English system of jiuii* 
prndenoe, and will be found illnstiated in 1 BL Com. 91 ; Broom's ICaz. 
181 ; 1 Co. 97 6, 98 a ; Gronnds and Bad. of the Law, p. 14S, 198. 

As to impoarible conditions see tmie p. IxL 

The above marims do not relieve a person from making eompensation 
for a breach, howeyer nnavoidable, of his express oontraet.* 

2. 

Overt acts. 

^Mcre states of the mind do not fall within the province of jurisprudence. 
It is only when they result in an overt act that they arc in any way 
cogui/,able by those wlio liave to administer positive law.** The influence of 
motive and intention on lawful acts has been already alluded to {flnte p. xxx), 
and it is oidy necessary fiirther to observe in tliis place that intentbn, 
actual or presumed, is that which mainly determines whether an unlawfol 
act amounts to a crime or not. 

NOTB TO I 140. 

Accidents properly so csHed dearly do not, in the absence of a special 
contract or law, impose npon any one a UabOity to make good the damage 
which another may thereby have sustained.* But an occuienoe which, 
although at first sight purely accidental, arose in fact from previous 
negligence, or breach of (hity cannot of course be deemed non-imputahle.*^ 

For the principles by which courts of Equity are guided in affording idief 
in cases of accident the reader is referred to 1 Story £q. Jur. c. 4. 

• Shubrick V. Salmoud, 8 Burr. 1687; Parker v. Uodgton^ 8 M. & S. 267 ; Tomjmn 
T. MOei, 7. T. R 884. 

* See 7?. V. Scofield, Cald. 403; 2 East, 21 : 4 Blaolc. Cm. 70, 86. 

« 2 Wma. Sauad, 421 a ; Aston v. Uutvcn, 2 Esp. [,SS; Wakeman v. AoiiMPH, 1 
Bing. 213; Cro/U v. Watcr/tause, a limg. 319 ; HaU v. FeanUey, 8 Q. B. »19. 
' 8m the oasM oolleoled hi Beaooe's Evidenee, Com far neg^enet. 
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iroTB TO H 141, Ui. 
Vegligenoe. 

C^fHi denotes want of car^ pnidenoe or fbnrigbt, caiuing damage to 
another. There are as many decrees of euipa as there are of ears, and in 
proportion as the latter is gieat is the former smalL 

I. An abfldate atandard for the estimation d the degrees of care is 

afforded — 

1. By thai of an ordinaiy persoo, having nothing pecoliar in his 

constitution. 

2. By that of a wrcfid and prudent Paterfamilias {i/ili^en/ia'). 

Less care than the first is not, juridically spralciriEr, concfivablc ; the want 
of it amounts to the grossest negligence (cuijju lata), and borders close on 
fraud {dolo proximo). 

More care than the last cannot be reasonably expected of any man ; the 
want of it shows Tciy little n^Ugence {culpa lem or culpa alone as opposed 
to DoUu^t and the consequences are often scarody without the limits of 
accident. A person answerable for etdpa Um is answerable for all mlpa. 

Any other division of culpa has reference, not to its degree, but, to the 
nature 'of the conduct required to avoid it. One such division is called 
cmtodia, i.e. the duty to protect a thing from harm; a person in whom sueii 
duty resides is bound to diligence, but to diligence in cmtodierido. 

II. Another mode of estimating culpa oceurs, where, instead of the absolute 
standards mentioned above, the care which the person in question usunlly 
takes of his own affairs is referred to as a measure. Tlie want of such 
care may amount to culpa lata if bad intention be suspected, but otherwise 
it is considered as a want of diligence, and is only culpa leois (relative as 
opposed to the want of absolute diligence). [Pttelita Fand. $ 366.] 

NOTE TO « 14S. 

Colpa lata, iKvil, te— Chi^ laia ett nimia negltgentia, iduimmw' 
Mligcre ^ omiie$ ioM^ffimi. L. tit 16 de Y. 8. L. 213, $ 8, and see 
ib. L. 228 pr.) 

Culpa levimma occun once, and only once, in the Digest, vis. in (D. IX. 
tit. 2 ad leg. Aq. L. 44) In lege Aqnilia el levimma culpa tenit. But in tiiis 
passsge Uvianma is not contrasted with 1(^-19 or lata and, as is well known, a 
superlative, not used by way of contrast, does not in listiii oonvqr a super- 
lative signification. 

The division of culpa into lata, lcrin and li'viasima is wholly unwarranted 
by the Roman writers aiul is, moreover, itisensibie. It is indeed said tiiat 
there is culpa lata when one does not that which e\en an imprudent person 
would have done, km when one doee not what a diUgtwt, and levimma 



§ HI— 144.] 



NBOUORNCE. 



when one does not what t iUigei Uitiim u t pater fianiliM woald haw done ; and 
moieover, it is said that where a person derives the whole benefit of a thing 
(e. g. a gratuitous borrower) he is answerable for adjpa leviasima, that he 
who derives no benefit (e. g. a depositee) is answerable only Sat culpa lata, 
and that in transactions advantageous to both parties each is answenble for 
culpa lata and levi$, but not for culpa U'vinmna. 

Tliose who, like Donellus, admit only two kinds of culpa, viz., lata and 
/er/s, which hist includes the so-called levmima, maintain that he who does 
not benefit by a transaction and who is so far a free giver, is only answer- 
able for dolut and culpa lata, whereas he who alone, or together with the 
other party to the transaction, derives a benefit from it, is answerable botb 
for CM^ lata and ctdpa temt* It is easily intdligible that theBomans 
shodd hold that a free giver should, out of mere gratitude^ be held irre- 
sponsible for culpa leeu, but it is not easy to see why one who hinuelf 
derives a quid pro quo, and to whom no gratitude is due, should be held 
not liable for culpa levUthna, or should receive carte blamsht to any extent4 
The passages cited in the text are all against the trichotomoua and in favour 
of the dichotoraous division of culpa, and the only law in which culpa 
Uc'mima is spoken of is not, for the reason already given, any exception to 
this assertion. [Froben, § 164.] 

NOTE TO § 144. 

Its Measure. — The measure of imputable negligence is a person's 
duty to tiike care,* AVhcre a person is not bound to take any care, he 
cannot, juridically speaking, be guilty of any neglect. For the purpose 
of the present note, therefore, it will be suliicient to ascertain I. when 
a person is bound to take some care, and when he is not bound to take 
any ; and II. the degree of care wludi is Tequisite wherever some must be 
taken. 

1. — 1. Every person, actively employed, is bound to take some care in 
what he is about. He cannot even exercise his own indiqratable rights with- 
out taking some care not to cause others more damage than can in ^Tmwts 
be deemed necessarily incidental to such exercise : Sic utere iuo ut alienum 
non ladaa.^ Moreover, even a person who is gratuitously acting for 
another, is bound to take some care whilst so employed.'" 

2. Notwithstanding' the uiiiversrility of the duty to take some care, it is 
not every individual who, evi n if he suffers from the want of care, lias a 
right to complain. A person may, by express contract, deprive himself of 

• Sees E. ft & 168, 168. 

* See ante note 2 to § 68. 

■ See Oogga v. Banard, 1 Sm. L. C. 82, and the note there. 
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loM nglit to any can from aaothor,* and no person oan, by doing wiong^ 
impose upon anotlier a duty to tako careof him.^ 

II. Ab regards the degree of care ; wherever there is a duty to take any 

care, reasonable care is at once the most which can be demanded, and the 
least which is sulUcient."' ]3ut the great dilhculty still remains, viz., to 
determine what, imder the circumstances of any particular case, is to be 
deemed reasonable care; and here the following distinctions must be 
taken. 

1. Generally, and as between persons in no particular relation to eaeb 
other, that alone is leaa o na b le ean wUeh in the judgnunt of nun in geneiat 
is proportionate to the probability of injury to otheri ; and omaeqnentlj ho 
who does what is more than ordbiarily dangeiona is boond to vae more than 
offdinaiyean.* A penmi who doea not take such care as is reasonable ia 
answerable for the consequences, even at the suit of a person who, had i€ 
been mora eanfol, might have avoided them ; ' but not at the suit of one 
whose own want of reasonable care contributed, as much as the want of such 
care on the other side, to the dnmn^e complained 0^ for then being in pan 
delicto., vi'-linr est conditio di'Jendentis.^ 

2. As between persons who stand, by virtue of some transaction, in some 
peculiar relation to each other — 

A. If the obligation to take care arises €M amiractu or quati ex eonfyraetm, 
the degree of earewhieh is reasonable ia that which the other side is under 
the eirenmstancee reasonably justified in expecting ; ( and — 

«. If the degree of oare to be taken is expressly filed by agreement, that 
degree of eare alone, be it none or the greateat imaginaHeb ia auifioient and 
can be required.'^ 

If nothing be said as to the degree of care, then — inasmuch as one 
person is alwaya justified in aiq;ipoeing that another will take at least suck 

* Carr v. The Lame, <C- York*. Rculivay Co., 17 Jar. S97, Ex. 
» XfpoT. Niwbold, 9 Ex. 802. 

< Sec ColUit V. The L^^N. W. JMImv Ch., 15 Jar. 106«,Q. B.; Jhrnttf t. Rkkard- 

MM, 3 £. & B. 144. 

* See IRs JAwcyBo, 14 Jnr. 687. This prindpls has not bsea slways applied to 
Railwi^ Compenisa^ on tho ground, it would scorn, that where a dangsnras trads^ 
ftc, i» expresflly sanctioned by a fecial law, the daty to take cava ismeasondby 

<A(U law ; aae 14 a a 225. 

* Bmrnet t. Ward, 9 C. B. 898; Rig^ r. ffmUt, 6 Ex. 840 ; Damm t. if<iii% 10 IL 

ft W. 54(3 ; Lyjich NunUn, 1 Q. 11. 2U. 

' fhittcrfieUi V. Porreatcr, 11 VaksI, 59 ; Afr>rrison y. TJte Oem. Steam Aa». Oo^ 8 Es. 
733 ; Jiridge v. The Grand June. RaiL Co., 3 M. & W. 244. 

« See the judgments of Chmld ft Pow«U, JJ., in Ooggt ▼. Bmnaard, 1 Sm. L. C 88. 

•» Cwjys V. Bernard, ub. tap. iAuitIn v. 27i« Manchuttr, Sh^fi^d, <fe Lincolmhire Rail- 
way Co., 10 a B. 454 ; Carr t. The Laneaakire <(• YarkMrt £aiiwa^- Co., 17 Jnr. 
397, Ex. 
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msoallytake whea engaged in their own affiain — 

a. If the penoE to take oaie leoeim no benefit, he it mmpaltAtt but 
only miwenible for the wnt of stteh caie aa that juat mentioned, L e., for 

ffroM negligence. 

, /3. If, however, he alone derives a benefit, he mast take more care than 
that ; from him that amount of care alone is reasonable which a thoroughly 
pruilcat ;iud careful man of his own condition would take in his own affairs; 
even for sli^/Ztt neglect such a one id therefore answerable. 

y. If there be a mutual benefit, e. g., reward on one side, and some ad- 
vantage gained on the other, the degree of care which is reasonable lies between 
the two extremes tbove fixed; the peiaon to take eara » boond to take such 
eaie as a man of his oondition in life and of ordinary prodenee and thought- 
fidnoM takea when engaged in his own affidra. Conaeqiiently, in aneh a 
case aa that now suppoied, a person ia answerable^ not indeed for d^ki 
neglect, but for ^roM neglect, and leas than that.* But, on grounds of 
public policy, innkeepers and common carriers form an exosplion to this mleb 
their responsibility being much more extensive.'' 

To complete the above view, it is requisite to observe that a person who 
takes such care as he usually does of his own t)iin;^^s may not take enough, 
even though he derives no bent-Ht but if he were known to be a careless 
man, then it is otherwise, for it was the folly of the other side to trust him.* 
On the other hand, a person of more than ordinary skill, if circumstances 
arise in which an exercise of such skill is required, is not justified, even though 
unpaid, in exereiaing a kes amount ot it than the euteomstanoesmay be foirly 
aaid to demand.* HorooTer, it muat not be forgotten that, by our law, no 
personis, in the absence of all oonaidention, bound to ati iAomi what he may 
have promised to do^ and conaeqoently if his negligence oonsists sdely in 
forbearing to enter upon the execution of his undertaking, such negligence is 
not legally imputable.^ This doctrine, it must be confessed, well dcserfes the 
disapprobation which it has from time to time called forth. 

B. An obligation to take care arises ex (h licto or qxau e.r (h llcto where a 
person assumes, w iiliout authority, to mcildlc with the things of another, or 
uses them in an unauthorised manner. It iu such cases any damage ensues 

• The ftuthorities supporting the nb ivo propo-iitions will be found in JonsaOD 
Bulmentfl, and Vog<ja v. Htmonl, oud the uot« thereto in 1 Sm. L. C. 82. 

^ See as to Luikcopcr^, Cal^'t ca., 1 Sm. L. C 87, and as to oarriera, Oogg$ t. £er- 

« Doorman v. Jail lm, 2 Ad- ft Ell. 2.'56. 

• See per Lord Holt in Coggi t. Bernard, 

• Saejser Lord Longhborottgh in Sdtidlt t. BladAmtte, 1 R. BL 158 ; WUt»» t. 

B,ttt, 11 M. & W. 118. 
< JCUee V. Gaiward, 6 T. B. 143 ; Ba{f« Wett, 13 C B. 466. 
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no amount of care wliidi ihe penon may show tliat lie exodaad is deemed 
leesonable; he is answenUe at all events;* nnless indeed he can show 
that the same eonseqnenoes wodd have fdlowed if he had heen guilty of no 
wrongful iety A similar obligation n imposed upon persons keeping wild 
beastsi or animals known to be dangerous.* 

NOTE TO § lie. 
Things. 

There is no definition of res in the corpm juris. Orif^innlly, no doubt, 
the word res, like its modem equivalents, denoted material objects and 
nothinj^ more ; but as in common parlance it was extended to mean, inde- 
finitely, whatever cau be the object of thought, so in juridical lanj^uage it 
was extended to include whatever could be the object of a legal transac- 
tion. It is only in this extended meaning, expressly recognised by Ulpian 
end Uermogenianus pig. L. tit 10. L. S8. L. 822)» that the word ftt is 
capsUe of induding rigfatS) or, eonsequently, of being subdivided into m 
eiM*porw20» and MMMyoni2et. 

The ibUowing table of the Boman suVdivisions of rm wKf facilitate the 
understanding of the text. Most of the divisions are recognised in our own 
law-books, see Bracton, lib. 1. c. 12 ; Fleta, lib. 3. c. 1; Cowell's Institates, 
lib. 2. tit. 1 & 2 ; 2. Bkckst. Com. c 2 ; Co. Lit. 118 b, 121 

Res may be dinded 

I. With reference to the omiership in them ; into 

Divini juris, 
sacnc ; 
religiosa! ; 



Humani juris. 
nulHus;' 

eommnnes; 

pnblicro ; 

universitatis ; 
nlicujus vel privatir. 
II. With reference to their nature ; into 
Incorporales.*' 
Corporales ; 



k ia!r V ' *■ ^ilmenta, 121. 

• ASSSiS.ISo'^^*'"'?"^^ •ee,«i<nofto§Ur. 
^oio into fiuMU», tmmobUet ; see § 162. 
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immobiles. 

mobflM; which an igviii diTulble, 

1. with raferenoe to fhdr pownr of motioo j into 

movcntiB; 
mobOia. 

2. with reference to their nnii]aril>y ; into 

ftingibilcs ; 
lUHl fungibiles. 

III. With reference to the gnmpft ihey form; into 

Singulares. 

Universales ; which are again, 
res coiiiiexM' ; 
rea uiiivcrsitatis ; 
factii 
jniis* 

IV. With reference to thdr divinbilitj ; into 

IMvidnn. 

V. With reference to each other; into 

Principalea. 

Aooessiones ; which are again, 

pertinentiaj ; 
iinpeusie ; 
fiructus ; \nz. : 

naturnles ; i. e. 

naturalea mere; 
industriales ; 
dvilea. 

NOTE TO § 147. 
1. 

Extra conunercitun, &C. — Commerdum denotes the capacity of being 
the subject or object of ownership. It will be obseryed that res extra com- 
wiercium, as defined in the t^t, are not identical with m ttuUitu, of which the 
•vthor makes no apedal mention, but which are constantly noticed in the 
ooipos juris; for althongh all fe$ eseiru eommeretim are fw mdHutt the 
oonTSTM will not hold.* 

It is dear that by nMtUm as applied to ret nothing more was intended 
than that the thing of tie time was not the pnqpertj ni any iniMdiu^ ; a 

• See fitfokiag Inst. S 67. 
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thing at one time »aiffMii might beeome afoi|fM« at in the eue of the vaoant 
inhcritnee pot by Gaioa (Dig. L tit 8. L. 1 pr.) Firom the nne pna^ge 
it q^pean that mttim waa not oppoaed either to pMoa or mdveruMk, 

JSm communes, i.e. things, the enjoyment of which is common to all, bat» 
the property in which is in nobody, are distinguished on the one hand ftom 

ret null'iHB by Wins: incapable of becoming the exclusive property of any 

person natural or juridical, and on the other hand from ret pubHca by their 
use not 1)1 iiifj, even in theory, at any time confined to the Roman cites. The 
only thiuL^s mentioned in the corpus juris as being common, are, tlie air, 
running-water, the sea and the sea-shore, which latter is said in the 
Institutes to be both common and public. 

2. 

Aa to what things are by the English law common, public. Sec., see the 
anthoritifle eited in the note to { 146. 

HOTB TO 1 149. 

Aa by the Bomin kir an inteidiet Kea for the proteetion of the rights 
common to aOmembera of the8tate,ao by fheEngliah lawdoea an indictment 
lie for a aimilar pnrpoae. See 4 Blaekat. Com. 167 ; 8 ib. 819. 

NOTE TO I 154. 

tTnimnitM.— By the word mkemiu ia meant the one ideal whole which 
ia foimed~ by taking ai^ number of diatinet component parte coUeetively. 
Whether the parte themaelvea are eoiporeal or ineorpoieal the unity which ia 
the leanlt of their coUeettre oonaideration is dearly ideal, fictitiona, joridical. 

A number of peraons taken collectirely, and so forming one ideal, 
fictitious, juridical person is (as has been almdy aeen in the aeetiona relating 
to' corporations (§ 11.3)) termed unwersitaf. 

A number of material distinct things (i.e. sheep, books, Jcc.) taken col- 
lectively, and so forniinn^ one ideal, firtitious, juridical thing (^i.e. a flock, a 
library), is also termed u/iicersifo-s universifns fncti s. hominis. 

The totality of a person's rights and duties, or what is called his whole 
•ctive and passive property taken collectively, and so forming one ideal, 
fictitious, juridical object, is also teimed wmernUu, and. to dSatingdah it 
the laat, wtweniiat jwni* 
mwerriitu /uru is that whieh ia of aooh great importanee with 
'eferenoe to the legal doctrinea of auooesaion : aocoiding aa a person ancoeeda 
^ tiie mmMftitM of another or only to some individoal thing ia he the 
**"^«*«>r mdMnaUt q, nJiaan» of that other. 

An owner, aa ^n t^, i lapff^^^^ *° dispose of what is his and to recover 

from any penon f^^^^^ it- But if A. sells to C. what is in fact B.*s 
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pfOperty, B. cannot compel A. to hand him the price, but can only proceed 
i^jahnft C. iat the reooTeiy of the thing sold. To this principle there are 
liowever by tlie Boman kw a feir esoqptioiu; for entain penom ham the 
privikge of nooromg in apede tliat whidi baa beea bought witb tbeir 
nuMiey. So again tben ia an nceqption in tbe gbso of an wmoarmiat jurU 
with napeet to whidi tbeie ia a law naually expresied thva, tu wcudHt in 
hmtm pr^Uf cl pntkm in locum rei or Bum^Uwm aapit naiuram ^ju» in 
c»yiM locum mrrogatum eH. This nile, the zcaaona <tf wUdl are not known, 
is itself subject to qualifications which are not however material for the 
understanding of the text, [firaon, § 262.] 

NOTE TO § 165. 

DiviaiUa^ IiidiviaiU«.— The substanee of thia aeotion nuqr be tbtia 

expressed — 

Divisible is thnt thing whose parts are capable of forming entire wholea. 

Indivisible are other things. 

When a thing belongs to several persons, each of whom has an exclusive 
right to some certain determinate part, they are said to hold the thing pro 
dimo} each person, in fiut» ia iodependBnt of hia neighbour, ami the part 
belonging to him ia a email but diatinofc and aqpnate whole. 

When a thing belongs to aevenl peraona, no one of whom has an 
exclusive right to any determinate part, but each of whom has as nnu^ 
right as the others to the whole thing, they ava said to hold it pn tasKaHo. 
[Maokekiey Lehrb. § 151 a.] 

NOTE TO § 156. 

/Yoooiiiorioi- 

1. 

Jccessio is whatever is accedem, and is applied as well to things as to time, 
possession, events, contracts, ko. 

Whctlier a thing is jmncipal or accessory depends entirely on its relation 
to some other thing ; the terms applied otherwise than to denote a relation 
are meaningless. The same thing may at the aame time be principal with 
respect to 000 tUng and aoeessoij with leapeci to another. Bnt no aeoeaaory 
thing, aa aoeh, ean itaelf have an aooesaory, or, aa the Bomana expieaa it, 
MMSijb deeesnoNw mm daiur. Thia principle rendeia oomponnd interest 
illegal, for interest, being aocessory to the principal debt, cannot itself 
and as such bear intoeat. By the Boman law, however, that which before 
litis content ado was merely accessory became, after it, principal and capable 
of standing in that relation to aome other thing. [See Biaun'a £rdr. 
p. 279.] 
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2. 

Tbr oaies fliiistnting the maxim oeemonim worn tkieii ud tegvUar mmm 
^^fWH!^, see Broom's Max. 868; ^MlMT.C^^ €Mm 
GhMcft, 17 Jiir. 686. 

KOTB TO I 109. 

Srodnoe. 

A ponon who oommUting a breaeh of tniit employs the money of another 
and makes a profit thereby, is compellable to aooount &r such profit to the 
person with whoee money it was made.' 

NOTE TO I 168. 

ItesNM in the common law hath a special signification for the recompence 
that is given by the jniy to the plaintiff or demandant for the wrong the 
dcAodant hath duie unto him. Co. lit. 267 a. 

NOTE TO 81 IM— 16ft. 

QnaaliMi Mb 

The general expression used to denote the ])ecaniaiy interest of a person 
in a thing or a transaction is gmnti ret at. This pecuniary interest may be 
equal to or greater or less than the market value of the thing, or the 
subject matter of the transaction ; in other words, the fPsiimafio ejua quod 
interest may be equal to or pcater or less than the verum rei prelium or vtra 
rei (pdlmatio. For example, a horse-dealer has a horse killed by negligence ; 
his pecuniary interest in the horae coincides with its market value. But if 
he had sold the horse for that value and bound himself under a penalty to 
deliver it at a fittuie day, his pecuniary interest in flie hme would be greater 
than its market value ; whilst if the horse were not Ids, but only a pledge in 
his handsi his pecuniary interest might, and probably would, be less than the 
market vahie of the horse. 

The peouniary inlenst (Inieresse in German) of a person in the subject- 
matter of a suit is the (1in\ rcnce in the state of his property caused by the 
wrongful act complained of, and is ascertained by comparing the actual state 
of the property with the state it would" have been in if no such act had 
occurred. Positive and negative loss must therefore both be taken into 
account when dan>a<^e lo that pecuniary interest has to be compensated. 

It is to be observed that mere fancy loss, i.e. a loss a})preciablc only by a 
person who regards a thing damaged with a greater or less degree of 
■affection is not in any case a subject-matter for compensation. On the 

* Dodier v. Soma, 2 M. & K. 656. 
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other hand, every loss afifeetmg the value of one's property must be made 
good, provided it be really CHUwd by the wrongful act of another. This rule 
applies even although the wrong and the resulting loss arc connected by a 
chain of circumstances, but is always to be acted upon with the greatest 
caution when compensation is demanded for an unacquired gain. See 
2 Puchta Inst. § 260; 2 Pucbta Vorles. $ 224 — 6; and the references to 
§ 1G7 in the text. 

NOTE TO I U7. 

The English law respecting damages and oompenaatum way, for the 
purposes of the present note,* be sufficiently stated in answers to the 
questions, What gives rise to a light to damages or compenaatioii ? W hat 

is the amount recoverable ? 

I. When due— In addition to special laws and agrt'enients, the sources 
of an obligation to pay damages or make compcnsatiuu fur loss sustained 
by another are — 

1. Unilatenl pennitted aets. No duty to compenaate ariaea from fhe 
mere ftct tliat ontlaya have been mad^ or aerricea perfonned, by one 'penon 
for anotber; the offieiona eonduci of one man impoaea no obli^tiMi oa 
anotber to oompenaato bim for tbe oonaeqnenoea of biaownapontaneona aet ; 
and even though the other be benefited be oannot, on that ground alone, be 
compelled to pay for what be never aougbt to obtain.'' In order that tbe 
unilateral permitted act of one person may impose upon another an obliga- 
tion to compensate him, the act must have been one which the other person 
was under an absolute duty to do ; *^ or one which the person seeking com- 
pensation was compelled to do, either in order to avoid loss himself,*^ or by 
virtue of some duty which, although vested in him, ought, as between him 
and the other, to have been performed by the latter ; * or one which tbe 
other authorised either expressly or impliedly, as where be ought to have 
prevented it if be did not intend to make oompenaation ; ' or bntly one which 

* See further, S -(l^wiok's measure of damoges, 2 Tidd Pract 869 tt mq. ; Buc Ab. 
Title Damaget ; 2 Foubl. £q. Bk. v. c. 1, and 2 Stoiy £q. Jur. o. 19. 

* See for iastuiees Qlnrtrating this, Oalway r. MaAew, 10 But, 284 ; per Bayley, 
J., 6 & & C. 4t4 ; Sfok<t V. Lcxclii, 1 T. R. 20 ; Child v. MorUy, 8 T. R. 610. 

* Ambro«e v. A'crrison, 10 C. B. 776 ; Head r. Ltgord, 6 £s. 887 ; J«Mlam» T. iWtor, 
1 H. Bl, 90 J Rogtn v. Prict, 3 Y. & J. 28. 

* SxaU V. Ptatfridgt, 8 T. & 808 ; and aee Ftmita t. Ftmmd, 8 & ft. C. 489, 
See as to otitlayH by mortgigeM hi pOMMsion, 2 Pow. Hbrtgagsi^ 887; Qfna/mll r. 
Bedford, 14 Ve«. 177. 

* See Pownal v. Ferrand, 6 B. & C. 439 ; Jtferyt v. Gurr, 2 B. & Ad. 833 ; Hales 
V. Fimmam, 1 Brod. ft Bing. 891 ; Mer t. £ey, 2 Soott, 488. 

' Mead V. Legard, G Ex. 637 ; Weatropp v. Solomon, 13 Jur. 1101, C P. J Altxmder 
V. Tame, 1 IL ft W. 511 ; Piiuiig t. ArmUafi, 12 Vm. p. 84, 6. 
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has been performed under a mutaJci^ of wbioh he will otherwifle obtain an 

unfair advantage." 

2, I nilateral unpermitted acts. By the general principles of the common 
law every breach of a relative duty, whether its correlative right is t» rem or 
u» penonam^ gives rise to a claim for damages ; ^ and thii dtSm. cm be 
enfoioed, not only againit the penm directly guilty of nidi biodi* but alio 
■gainst him by whoae oider» or on whoae wxongftd indnoement the fimner 
acts.* Bnt^aa already stated, a piumaecident,' or an act done in the eseroiae 
of a ijght»* gives rise to no aodon for damages. Where, moreover, a duty is 
imposed by statute, which also gives a remedy for its breach and that remedy 
is available for the benefit of the person iigiued^ he can not obtain damages 
for the loss sustained but must pursue the remedy given.' 

\Mierc the unpermitted act is a tort, even infants and persons of unsound 
mind are compellable to make compensation ; K for their wrongfid acts are 
not deemed accidents,*' and the intention with which a tort is committed 
only afiects the amount of the damages to which the person injured is entitled. 
Bnt snoh perstms are not liable to make good losses resulting firom an act 
whieh is wrongful only if done malo ammo.^ 

II. ]lMMnira,-*Witii inpeot to'the measure of damages, the great principle 
is that an iqjued penon is entitled to sndi asom as adeqnately oompensates 
him for the peooniaiy loss snstamed, strictly in oonseqnenee of the aot eom* 
plained of> A larger sum than this is only leooverable by virtne of some 
special enactment, giving double or treble damages, ie. doable or treble the 
amount p:ivcn by a jury,* or wherethe wrong is ooeof SO aggravated a nature 
that the mere pecunian,' loss, resulting from it, is no measure of the vexation and 
auuoyanoe endured by the ii^ured person ; (vindiotive, exemplary damages.)'' 

•Com. Dig. O^me. 4 1. 3, citing Lov. 162; WaUeg WMe^, 1 V«n. 487 » Sww, y, 
61 8 j 2 Story Eq. Jur. $ 799 a, 128T. Sea the daene fai Ikmmyt, 
want»9np 2 Hare, 1 76 ; and other c.xsca cited in Seton on Decrees, p. 38. Tn Amirf«> 
It was held by the late eminent jurist Story, that a bill would Ue iu Equity for 
flompffliaaHou for UtkimmU made by a bona fidt purohaaer in poMOMioii, but who 

A^T.-Rifd; lBloi7Bap.478. See 2 Gnsnlaaf 

* Con*. Dig. Actim mthcoax ^A). 

V. G^, 2 Ell. & BL 216. 
■f to % 140 p. IxxxiiL 

* not. to § 68 p. XXX. 

8 270 ; Vin. Ab. Zunajfe a' 
I ^ •^-^ Vaug. Loitf. § 671, Anm. 2. 

* Si^jV^!?^'*'*"* «»*«P««^***»<>n. V. Utuntt, 17 Jur. 4. 



^ Ba,^y, 6 Tauut. 442 ; 2 FonbL Eq. Bk. V. c. 1 § 1. 
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However every pecmuaiy loss, whieh wimld not have been sustained in the 
absence of the wrong complained of, cannot be taken into account in esti- 
mating the damages recoverable from the doer of the wrong ; the damage 
must not be too remote and the great difhrtilty in any particular case is to 
apply the leading principle with this im])ortant qualilication. The main 
general rules relating to this subject are as follows — 

1. If the parties have themselves fixed the amount of compensation payable 
in a given case, that anooiil and thai alone is tbe ttun leeovenUe.* 

9. If no niflh evm is fixed and tibe wrong complained of is a hnacli of 

A. An alternative doty; the low sustained by Bon-peiformance, in the way 
jftM^ benefieial to the other aide, ia the naaioie of the daaiigea leooveiab^ 
for the option is with the person obliged. 

B. A duty whidi is not attemative ; then if the duty is one 

a. Arising from an agreement, express or implied, tbe measure of damages 
is the loss whicli ordinarily arises from similar breaches of similar contracts ; 
but it is not the loss which, though in fact suntaiiied, arose in constHjUcnct' of 
the peculiar position of tlie person complaining ; unleas incUod ?.uch position 
and the consequent probability of unusual loss were known to the other side 
when he entered into the contract.*^ 

h. Arising othenriie than from agreement and — 

a. V the injury ia sneh aa to affeet the plaintiff's person or dmactflf or 
position In society, or is committed under cireumstancea whieh, aocording 
to the prevailing notiona of the day, aggravate the offeno^ there sesms to be 
no measure except the opinum whieh a jury may fimn upon a consideration 
of all the circumstances ; and unless their yerdict is outrageous it will not be 
interfered with on the ground that the damages given ere excessive or the 
contrary."* 

j8. If the injurj' does not fall within tlic class hist referred to, the damages 
should be such as to i)ut the person injured, as nearly as may be, in the same 
situation in which he would have been if the injurv' had not been committed ; • 
and if the injury is to property and the best evidence of its value has been 
destroyed by the defimdant, it must be taken to have been of the greatest 
vahe possible.' 

• Lowe V. Peers, i Burr. 2229 ; 2 Tidd Trac. 876. 

^ See Robinton t. JMiiuon, 1 De Q. Mc. & O. 257, 8. 

0 Sec 2 Tidd Pnw. 88S fto., 888 *0.; S GtMnkaf Bv. | M8i Mtrm v. Emteg, 5 

Taunt 142. 

• See 2 Tidd Prac 884 «l Yio. Ab. Cknmgimuiid Damage ; Newman t. 
Zaekary, Aleyn 8; RotwU v. Priur, 13 Mod. MO. Seethe fonnB of fhedMRMS to 
account in S*.tnn on Decrees, 474, 485. As to msntsl SoflMngS see Blakt t. 1%« 
Midland CowUiaf Rail., 16 Jar. 562. 

' Amorfy. IkUmim, 1 Sn. L. C ISL 

X 2 
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NOTE TO § 189. 

Interest' 

In order to vndBntuid the.Bonian law of intenst it mutt be bome in 

mind tliat — 

1. The interest was reclconed in twelfth parts of an as. 

2. T1)e period for which interest was reckoned was one tuonih, and not, 
as in modern times, one year. 

8. Tlie highest rate of interest allowed, in the time of the elaaaioal 
jurists, was one hundredth part of the capital («oft or capuf) p€X month 
(imra cmUtinue), or, as we should say, 12 per oent. 

4. ^ denote len than IS par cent, reooamwaaliad to tin names given to 

the twelfths of an at, and these names weie as ander— 



A — 




A — 


- aeiftans s aexta asab pan. 


A — 


quadiana es quarta „ »• 


A — 


- triens ssteitia „ 


A — 


- quincunx = quinque uncisB. 


A — 


— semis = semi assis. 


tV — 


- septunx = scptcm unciae. 


A — 


- bes = bis triens P 


A — 


- dodrans = dequadrans Le. as demt« quadrante. 




r dextans = desextans. 


« — 


- ^ or 


L deennz = decern oncisB. 


4i — 


— deunx = dcmta uncia. 



Hie following table will now be intelligible : — 

1. p. 0. is denoted by Uncia} or unciane usune. 



s. 




Sextantes 


i> 


8. 


» ■ 


Quadrantes 


>> 


4. 


>> 


Trientes 


i> 


S. 


tt 




II 


6. 


t> 


Semisses 


t* 


7. 


w 


Septunees 


M 


8. 


H 


Besses 


M 


9. 


M 


Dodiantes 


H 


10. 


» 


Bextantes 


n 


11. 


>t 


Dennoea 


M 


18. 


n 


Aaaeaoroenteai 


n» n 



NOTE TO § 171. 

Wban payable— By the ancient common law of England the taking of 
interest was in erery ease illegal, and a breach of this law exposed the so- 

• From Vangorow Leitf. 1 77, and the Diet, of Or. 4 Rom. Antiq. art JnUrut <^ Mone^. 
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oaUad umier to paiiiB and penalties.* AUhough the crime of taking ihtemt 

gradually became smaller and smaller in the eyaa of the people as trade and 
civilisation increased, and may be now said to have raniahed, and although 
the doctrines relating to interest have gradually become more and more 
liberal, there has been nn evident tendency at hw (\mt not in K(|nity'') to 
disallow rather than to allow interest where it has not been made payable 
by express stipulation.*' 

In the absence of an express ap^ecment or direction for tlie payment of 
interest, the principal cases in which it is now recoverable either eo nomine 
or as damages^ are as follows : — 

1. Where the daim to it is supported by oostom 

2. Or hy the genend mode of dealing between the parliea.' 

3. By a ponon who haa need aa hia own, vt made inteieat of monej 
wTongfbDj detained finnn another.' 

4. Where the principal is a sum oertun, bequeathed by will 

6. Or awarded to be paid on a day named, if the som be then demanded 
and not paid;' 

6. Or due upon a bond 

7. Or by the judgment of a court of record 

8. Or is payable by virtue of a wTittcn instrument on a day certain ;™ 

9. Or has been demanded in writing and notice has been given that 
interest will be claimed." 

But in other eases it appears to be settled that, at law, interest ia not 
payable upon the simple ground that one person delays the p^fment 
of money due to another;' and, notwithstanding many diota to the 

• See Wilkins Lep. Aug. Sox. p. 209 ; Glanv. lib. 8. c. 16, and lib. la 0. & 
» Seo 2 FoabL £q. Bk. 5. o. 1, § 2 ; Com. Dig. Chanc (3 S). 

• See Ghitty on Ckm. SS8; Bigamy. SargaUt^ h. ftOLS49; OkdfM JBh^^, 16 
Bast, 223 ; De UavUland v. Bou-erbanl; 1 Camp. 60. 

• Interei<t not recoverable as such, but only AS damagwi, nuj be w it hhel d by a joiy 
if they think proper. 2 Tidd Prac 873. 

• SeeSR ftC. 840; 9«& S81. B. Q. eo liilb of eidunge and prainiMmy BOtfl% 
SnLMarc. Law, 243. 

' (rieyn v. Cfodbi/, 4 Taunt. 346 ; lirucc v. JJurUtr, 3 Camp. 4j57 ; ib. 496. 
« Perkins v. BayiUum, 1 Bro. C. C. 876 ; Ro(ftn BoeJm, 2 Eap. 704 ; De Hanril- 
Uutd T. Ihwerhamk, 1 Oanp. 60. 
» See 3 Wma. Exore. 1221. 

' HUhouu T. Davis, 1 M. & S. 168 ; 2 Tidd Prao. 873; bat mo VoUdt T. Hewnham, 
1 Draw. 447. 

k S Tidd FkM 874; AN-gnUr t. Morrk, 7 T. B. ISl. 

' M'Clurr V. Dutd-hi, 1 East, 436; 1 & 2 Vic. c. 110, § 17. 
3 & 4 Wm. IV. c. 42, § 28. Whether in these two caaes interest can be obtained 
or not, depend* at law upon the juiy. 

• Seo CaUoH t. Bragnf, IS But, 823; ffiggimt t. Sofyml, 2 E & C. 349; Pagt v. 
Newmam, 9 R ft C. 878; Amm r. Red/ent 8 fiin|^ 856, has not been followed. 
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contrary,* it laeott tliai a ninUtr dootrine prevails in Equity.^ Uowtmr !■ 
Equity, interest is always given upon mon^ detained in breach of tmst.', 

With reqwct to the time from which intenst it payable ; even if a day be 
aprccd upon, the roisconduct of the person to receive the interest may justify 
the other in refusint^ to pay it from such time,'' altlioiiirh of course, as a rule, 
the time fixed deeiiies the (|uestiou. If no time be fixed, then the only 
general rule whieli can be laid down appears to be that if the principal 
bears interest irrespective of the wrongful conduct of the debtor, the interest 
must be computed from the time when the creditor can be said to hare 
been deprived of the use of the principal ; whibt if the interest be pajaUe 
as damages for wrongfid detention, the time when the dete&tioii fiiet became 
imputable delay it that from wbieh the intereat mint be Teokooed.* 



KOTB TO U 172— 
Bate of intMMt— -In England, as in other oountries, than weio wcH 

intentioned but mischievous lawa prohibiting, in certain cases, the taking of 
mme than a fixed rate of interest. Por an account of these laws and of 
the eases deeided upon them, the reader is referred to 2 Biackst. Com. 45-t, 

and the title f^surif in tlie l^i^^osts and books on (.'ontracts and Pleadinc^ and 
Kvidenee, The I hup. laws are however now happily repealed/ The principid 
modem rules upon the subject nuiy be thus stated. Supposing interest at 
some rate or other to be payable — 

I. Pive per cent, waa the highest uliowed, 

1. Whether them was any agreement to the contraiy or not.s 

A. On debta of iBlO or nnder ; ao 

B. On negotubla inakrumenta made payable more than twdve months 
after date, or having more than twelve months to run ; and 

r. On money secured upon real property. 

2. \Vherc no rate waa fixed by agreement betweoi the parties.'' 

But where interest was payable by virtue of a contract made abroad 
these rules did not apply. For if, in such cases, the rate waa fixed by 

• 8m Ekiua v. Eatt India Coiap., \ P. W, 396 ; Cmven t. TickUt 1 Ves. J. 63. 

* See 7V» V. lU SaH of Winterton, 1 Vss. J. 461; Onwr. StmUr, S ib. 167 ; 

Booth V. Ltyeeter, 1 K«en, 247, and 3 ^^I. & Cr. 469. 

• See 2 Madd. Ch. 1(J4, 5 ; 1 Vo8. J. 452. 

* Pot imteaow tee Uevitine v. lkvi»mt, 1 Mc & G. 336 ; Hoberttvn v. HlxUim, 12 
licav. 3G3 ; Rowleif AdatM, ib. 4T« ; Skertoin t. Shahptare, 17 Beav. W. 

' Coinparc the casos on Bills of Exchange in Bayley on Bills, 351 fte. ; on Legacies 
mj \Vux8. Exon. 1221; 2 Fonbl. Eq. Bk. 6. c 1. § 8; iWiM v. NMam, 9 
B«y. 164 ; CWme Hwiuer, 2 Ve«. J. 157. 

17 ft 1 8 Vic. c. 00 ; an exception is made as ngsHa pawnbrokers. 

Iia^V'''^-'=-^«'a&SViac.S7. 
" a * » Vk. c. 37, { 2. 
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agreement, that rate was payable unless it was forbidden by the laws of the 
country where the contract was entered into;" and if no rate was fixfid the 
current rate of interest tlicrc was that whi< h was payable.'' 

Moreover, 5 per cent, is the rate of interest j)a\al)le in K(jiuty by a 
trustee who lias misapplied the monies eutrusted to liiin, or has derived 
benefit therefrom.*^ 

n. Four per oent. ii the iste payable — 

1. On judgment dabts: 1 ft 9 Vie. e. 110, \ 17. 

9. In oidinaiy cases wber^ tliere being no special provirion as to the nte 
of intenst, intenst by wqr of damages k awarded by courts of justice.' 

in. The cment rate of interest is the highest wbidi the juy are autho- 
rised to give by the statute 8 4 Wm. IV. o. 4S, \ 88. (mU note 
to § 171.) 

IV. The rate of interest payable by express agreement was, even before 
the late act, allowed to be recovered, except in the cases prohibited by the 
usury laws, i.e. in the cases denoted above by the marks, I. 1. A. B. C. 
Now that the usury laws no longer exist, parties an^reeing as to the rate of 
interest will, it is apprehended, always have to abide by their agreement in 
tbai aa in other respects. 

The oases in which an agreement to take more than 6 per cent, was or 
not tisurioQs and illegal will be found collected in the works above men* 
tioned. It is (mly necessaiy beie to observe, that there was no usury unless 
there waa both forbeamnoe and an agreement to tske^ or an actual taking of 
more than 6 par cent, in consideBation of aneh finbeannoe.* 

NOTE TO § 177. 

Compound interest. — As a general rule compound interest is not allowed 
by tilt" law of England. Indeed it has been said that (^except perhaps as to 
mercantile accounts current for mutual transactions), an express contract to 
pay such interest is invalid/ However, it is clear that accounts may be 
made up half yearly, and that interest may be charged on the balances then 

* See Ham;/ v. Archhohl, 8 B. & C. 626. 

Gibb» V. Fremont, 9 Ex. 14 ; '2 Tu\A Prac. 874 ; v. East India Comp., 1 P. 

W. 39d ; CoHHor v. Bdlamont, 2 Atk. 3i32. ThflM two rules are afwrtiori correct now 
that the vmxj laws do not exist. 

« 16BeaT. 605; Williams v. PumU, 15 Beav. 461; Jme$ v. Poxall, ih. 888; and 
•ao Trerea v. Timnthemi, 1 Bro. C. C. 384, and the casoa in the note there. 

* Perkim v. Baynlum, 1 Bro. C. C. 376; ib. 384 noto ; Tebb* v. VarpciUer, 1 Madd. 
290 ; S Wnu. Ex. 1289, 1669. 

' See airMfrfidd v. /anMoi, 8 Yas. & 186 ; OUtty OB Oontneta^ 6M fta, 4th od. 
Chitty Col. Stat. tit. Usur>f. 

* Soo Fert/uston v. Ft/aj'e, 8 CI. & Fio. 121 ; « partt Beva$i, 9 Vsb. 224 ; ib. 271 ; 
4 Madd. 84 n. (}H«y now that the miii7 Uws are rapsaled. 
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found due.' In equity, moreover, compound interest is decreed to be paid 
by a person who commits a breach of trust by positively misapplying 
nnotlicr's money/' but not if he merely keeps in his own hands mouiea which 
he is directed to invest and accumuUte.*^ 

STOTB TO I 178. 

CkmnqMoaf of Unify. 

The consequences of usury were as foUowi. If interest at a higher rite 
than 5 per oent. was in the prohibited esses — 

I. Beserred by any contract ; ihe oontiact was wholly null and voicl,*> 
and could not be enforced by any penon however innocent.*" l^ut the trans- 
action was void only so far as was neccssan,- to prevent an evasion of the 
statute of Anne, so that, if there were two securities for the same bum, the 
invalidity of one of them tlid not necessarily render the other void/ . 

II. Actiially received by the creditor, then— 

1 . Tlu; debtor could recover the excess by an action for money had Old 
received to his use by the creditor.^ 

2. The creditor incurred a penalty equal to treble the amount of the loan 
and recoYersUe by any infonner> 

NOTE TO § ISO. 

Cessation of interest. 

Interest being payable in consideration of a principal sum owing, when the 
latter eeases to exist the former ceases to accrue ; nevertheless interest may 
continue payable in respect of a sum which the creditor has agreed to take DO 
steps to recover from his debtor.' 

NOTE TO S 181. 

IMioiniiit 

1. 

With respect to discount it must be remembered that a creditor canuot be 

* Er parte Bevan^ 0 Yes. 224 ; Dawrn Pkimer, 2 Onnp. 666 »; Eakm ▼. B«U, 

6 B. 4 A. 34. 

Joiir.t V. Fcxra//, 15 Benv. 383; }yilliams\. Powt 11, ih. iCA ; Raj>hu>} v. li'Mhm, 
11 Vea. 92; 13 ib. 407, 690; KnoU v. CotUe, IQ Boav, 77; 2 Wma. Ex. 157^ 
H$eq. 

' Tcbba T. Carpenter, 1 Hadd. 290. 
12 Anne, st 2, o. 10. 

• 1 Woe. Sauod. 0 ; on exception wu.s made by 58 Qoo. IIL c 93, in IkfOur of 
lotia Jiile holdera tat value oi n«goktal>le inatnunenta. 

f Sec Lam v. 7f„rM, 1 Drew. 618; Ex pofU WorriiigUin, 8 Da Q. Ha ft O. 

159; Jiimai V. Price, Kay. 231. 
9 Sea Smith t. Bromu'y, 2 Dougl. 697 o ; Cowp. 792. 

k 4 Bl. Com. 1 r,7 ; 12 Anne at 9^ o. 16; aee tha pmdmrts in 2 Ch. Flaad. 869. 
I Sm -Bo/ewow V. Margtrwfs 16 Baav. 477. 
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compelled against his will to accept ])aymcnt before the day appointed, and 
to allow discount in consideration of the prepayment. A contrary opinion is 
sometimes founded on L. 70 de solid. ( Mi. :3) L. 5(J O. et A. (44. 7), but 
these passages merely state that a debtor may pay what he owes before the 
time appointed, which he of oomM may do t» full ; they do not contain a 
word about disowmt. . Another passage, L. 24, § 2, sol, moA*. (24. 8), also 
lefened to in aupport of the opinum, is again no anthority fiar it ; thia law ia 
to the efeet that a peraon boond to giro aecnrity for payment at a futon 
time and unable ao td do may be called upon to pay immediately on being 
allowed a proper disooont* It is nowhere said that the creditor can be 
compelled to accept prq»yment with diacount. [S Vang. Leitf. § 587« 

mm, 7.1 

^ o 

The diflfrrence between the three modes of reckoning discount mentioned 
in the text may be thus illustrated : Suppose A. to have borrowed of B. 
£1000, to be repaid without interest twenty years hence, and that A. is 
desiroua ci diachar^ng his debt now. The question is how much less than 
£1000 muat he pay, the customaiy rate of intenat being 5 per cent. P 

GarpzoT and Pinkaidanawer— A. pays in 1800 what he ia not called Xifoa 
to pay until 1880 ; he should oonaequently deduct 6 per cent, ie. iB60 for 
the yaar 1800, after which there remaina il960 due s he ahoold then dednot 
5 per cent. i.e. £47 lOi. for the year 1801, alter which there will remain 
£902 10«. and bom this he should deduct another 5 per cent, for the year 
1802, and so on. This mode of reckoning is simply absurd, for if the time 
originally fixed for payment be distant, the debtor, paying early, will in fact 
give his creditor scarcely anything, or at all events far less than sufficient, 
even with interest, to amount at the end of the time to the whole sum due. 

Both llofmann and Leibnitz, proceed upon the correct principle, that the 
ifebtor should pay so much as will enable the creditor, by investing his money, 
to have^at the end of the period given the debtor fiv payment, precisely what 
would then have been paid if no Tariation had been made in the time of pay- 
ment. The only difference between them ia, that Hofinann cnuideia that 
the creditor ahoold be dealt with aa if he inveated hia mon^ at aimple 
intereat; whilat Leibnits thinkB that the calculation ahould pxtkieed iqMm the 
aaaumption that he invests his money at compound interest. 

According, therefore, to Hofraann, a debtor who pays in ISOO a debt oS 
£1000 which he is not called upon to pay until 1801, cannot deduct 5 per 
cent, on the €1000, as Carpzov and Pinkard say he should, for the iU50 which 
would then be left, would not, at 5 per cent., yield £50 in one year, but only 
£-t7*5 ; the debtor should pay that sum, which, if put out at simple interest at 
the rate of 5 per cent., will, at the end of one year, amount with the interest 
to exactly £1000, i.e. £U52'38. To return to the example above put, if A. 
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having in the year 1820 to pay £1000 is ready to litjtiidate the debt in 1800, 
he should pay t.^Od, for this with simple interest at 5 per cent, for twenty 
years will, at the end of that time, amount to ilOOO exactly. 

But, mathematically speaking, even this is not correct ; for the interest 
which the creditor makes every year can itself be put out to interest at 5 per 
oent, and be oonTorted into capital yielding intonti. It is finr tbu naaon 
tliaiLeibidts diMpproved of HofiiiHim's mode of widnwiing, and inntled thai 
tbe dd)t(v, paying belbn tlie tame fixed, 8b<HiU be ca^ 
aomaa iroiild,withcoN^po«Ml intamt, auMfont, by tbetimoi%bH]ly fixed Ibr 
payment, to the sum stipulated to be then paid. Itisdear tbat this is no infringe, 
ment of the law prohibiting the taking of compound intenat* Leibnitz does 
not require a debtor to pay interest on any interest he may owe already, but 
merely insists that the creditor should employ his money profitably and take 
into account the gain thereby obtained. The law against compound interest 
only forbids the payment of interest on interest already payable, but in no 
way prohibits the iuvestmcut at interest of money already received for interest 
cm a principal lent. 

The onfy possible olgeetioin to Leibnits'a mode of oompataiioB ia that it 
pninppoBcs the instant profitable inTeatment of the small amna haok time to 
time leoeiTed by way of intenat It veiy often happtna that thia cannot be 
aooomplishedt and when that is the caae it ia of coniae mqost to treat the interert 
leceived for the principal as itself bearing intenst. The judge must conse- 
quently ej- rrquo et bono make a just allowance where this objection applies. 

Considerable diificulty has been occasioned by two passages in the corput 
juris, vi/, : h. 3, § 2. L. 88, § 3. ad. leg. Falcid. (3.5. 2). In one of these 
Carpzov's prineipk- is followed, whilst in the other Hofmann's is adopted. 
Some writers, and amongst them Schrader, have been induced by this circum- 
stance to lay down Hofmann's rule as generally applicable. It seems, 
however, better to treat the above two cases as incapable of forming 
the basis of any general rule, and, where the laws prescribe not» to fidloir 
Ldbnits and one'a common aenae. (Brann'a ErOr. § 2b9). 

8. 

Acceptance of a debt before it is dne cannot be usaij, whether an^ sum 

or none be deducted by way of diacount ; toch a tiansaeUon a creditor 
derives no advantage for his forbearance, but at moat only a premium for 
the early discharge of his debtor 

The principle upon which discount is usually calculated in this country 
is, it is believed, that contended for by Leibnitz, but no reported case has 
been met with upon the subject.'' 

■ Src Pnrrfni/ V. Walmtl^ 4 BM^ K } SUd M tO pUSp^rOMOt of intCW^ S u mU 
T. Woriich, Cro. Jao. 26. 
* Yin. Ah. D kmm n l is a eoUsetion of omm on aeVoS 
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ironB TO 1 189L 

If ^ fa^^ Imnwdiite DnliBti 

The Boman diviaioii of duties into mediate and immediate, and of acUont 
into daHve and natioe, is founded on the following oonaideiation. Theie are 
• oertain obligations which arise from evNits haying a generic name, e.g. «r 

contractn, ex delicto, quan ex contractu, quari eat diUcto, and there are others 
which arise \nthout any event having such name, e.g. the duty of a father 

to support his son. Obligations of the last description were said to arise 
ex lege or immciHate ex lege, and those of the first kind were, by way of 
contra-distincliou, said to arise uii-diate f.r lege. The division is not absurd, 
but is of Utile vabie as it arises rather from an accidental mode of spijukiiig 
tluui from any itolid dibtiuctiou. [Brauu Eror. § 131.] 

NOTE TO §§ 183—165. 

Formalitiet. 

1. 

AVe have already seen (note 1 to § 79) that the omission of forms directed 
by a statute does not necessarily invalidate the transaction iu which they 
ought to have been observed. In such cases the maxim \B,fen non debuH 
Hifaetwn valet. In the next note it will be seen when the abaenoe of 
prescribed forms is iktal and when not. 

«. 

Striet proof of the due obser?anoe of formalities in transactions is often 
rendered nnnecessaiy by the sensible rule. Omnia prammMnUw rite et 
eekmUter esse acta domeeprobetur in conirarium, ox, as it is often more shortly ex- 
pressed, Omnia pra»umuiUur rite esse acta. Cases illustrating this maxim will 
be found in Best on Presumptions, ^.1 ^ et seq. ; Broom's Maxims, 7 2 "J seq.', 
and in the various treatises on the law of FAidcncc. According to Lord 
Coke, where different persons have to perform several acts, proof of one of 
them does not dispense with proof of the others, although the one proved 
would be inoperative iu the absence of the others ; but it is otherwise if all 
the acts have to be pSBfinmed bj one and the nme person (9 Co. 88 &). 

NOTE TO § 186. 
1. 

Obserranoe of.— Forms are imposed by statute or by the common law or 
bj tlie will of a private individuaL 

If impoeed by statute, the effect of their omiaaion depends iqpon the 
qneatioa whether the statute renders them essential or oolj ^Srwte their 
observanee {ante note 1 to § IV), The non-obaervanoe of • fioim whieh is 
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renflercd by statute indispensable to the validity of a transaction, is fatal, and 
cannot be supplied or aided in equity unless in cases of manifest fraud.* 

If a form is imposed by common law, or by the will of a private individual, 
the non-observance of the form renders the transaction iu which it ought 
to have occurred wholly invalid at law ; ^ unless indeed the transactioii can 
be upheld upon the principle before adverted to — €in« fMoi ago mm valet 
wt ogam vaieat qtuuUum valere poieii,' But in equity, if there Kas been a dear 
intoition to engage k the tnosaction in whib^ end 
an attempt has been made to cany each intention on^ bat, owing to some 
accident, or mistake or fraud, the finmality has not been observed, the defect 
will be supplied in favour of a creditor, purchaser for value, wife or child.^ 
This is upon the principle expressed in the Digest, et si nihil facile mtUoMi' 
d«m mt «9 toUmtiiut kntm ubiieyuUM eoideiu poteU 9Kb^^ 

2. 

The maxim is, quod ab initio non valet tractu iemjporu turn wnvaleKiti as 
to which see Broom's Maxims, p. 132. 

NOTE TO §§ 187—189. 

Evidence of will. 

For all the purposes of positive law^a person is conclusively presumed to 
intend the necessary and probable consequences of his own deliberate acts/ 

Where a person's language or conduct is ambij^uous, and there is no other 
mode of ascertaining his will, the rule is to make that inference which is 
most favoiuable to his opponent* 

As to the eifeot of a protest, see jm/ note to 1 194. 

Silence gives nse to considerable diffienUy and requires particular notice. 
It is often said that silraoe gives consent. Far uKxre oonect, howevo', is 
the doctrine of the Boman law,^ ** (N Iso*^ na» uHgaefaieiur, ted Umm 

> See nibbeH T. BoUaKmf 8 Bra. a a 671; £x parte BttUeel, 2 Cos, 243; Yin. Ab. 

Chanc. S. pL 8. 

^ See S Sag. Bow. 89 ft 90 ; aod the manj eases at hw in wUbh the abeenoe of 

sealing and dolivory has been fatal, eig. Wood v. ZoaMUtr, 18 M & W. 888. 

^ Ante not© to § 80, p. liii. 

* TMel T. ToUet, 1 Wh. & Tud. L. C. 155, and the caaea thero referred to ; 1 Story 
Eq. Jur. % 94—98, and f 109—177. 

• L. 183 de R.J. (50. 17.) 

' R. V. Shcrqmrd, H. A; R C. C. 169; /t v. Oeach, 9 C. & T. 409 ; R. v. Dixon, 3 
M. & 8. 11 ; NewUm t. Chantler» 7 East, 144 ; Graham v. Chapman, 12 C. B 98, 103 ; 
A ▼. ffaneg, S B.ft a S81»4 1 HMrvv. 1FiBbon»9&ftO. 618; Beaton Fkeaunptiooa. 
17C ; 1 Tny. Ev. § 64, kc. 

' Bee. Maxima, rule d, " A maa'a deeds and hia words shall be taken atroaglieat 
againit himself.'* 

k Dig I. tit 17 da R. J. L. 148. 
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terum est, eum non negare** Silence ia no evidence of assent* except on the 
part of him who is bound to speak ; ^ and an obligation to speak by no 
means arises from a mere challenge. Unless a person's conduct has been 
such as, in the absence of dissent, reasonably to warrant the supposition of 
assent, or unless he has been party or privy to a transaction which, etlcctual 
with his assent, is ineffectual without it, his silence cannot be deemed 
assent. In both of these cases, to give effect to unexpressed dissent would 
amount to a fraud upon others, but even here the assent is implied, not 
from men riknoe but from that coupled with all the circumstaiioea attending 
it.** The'presumption of assent from silenoe is rebutted by any circumstanoe 
satisfactorily aooonnting for it, e.g. ignorance, mistake, fraud, or undue 
inflimioe** 

NOTE TO I lOL 
XsttnQtion, of lifihlii^ fto. 
1. 

The great prim^deVhidi governs tMs subject is, that, a dumge is not 
preaumed. Bights or duties once shown to exist are presumed to omitinue, 
onleas there is some reason to the contrary ; and he who alleges that thejr 
have ceased takes upon himaelf the burden of proving his aU^gatioo* or at 
least of rebutting the above presumption.^ 

2. 

It often happens that a person who cannot actively prosecute his right 
can nevertheless passively enforce it.' A right cannot be said to be wholly 
extinguished so long as it is capable of being enforced in any way. 

NOTE TO § 190. 
Subsequent assent 
1. 

The reader will find several oases collected in Broom's Maxims, p. 676, 

> Seo 3 Do G. Mc. & Q. 712 ; 1 lb. S& 

«» See Savigny System, § 132. 

* For cases where aileuce has been held prejadiciiU, see Lamb v. Ewnce, 4 M. & S. 
27S; PidhMtlv. Aw^e A.ftK474; Ortggy, ITolb^lO ib.90; Draper v. BorUm, 
SVflRL 369; Ilanning v. Ptrrtra, 1 Eq. Ab. 35G, pi. 10; Lord Cawdor v. Lacia, 1 
T. k C. Ex. 427 ; Xirhnfxoii v. Hooper, 4. M. & Cr. 179; Ro^dale Canal Co. v. Kiny, 
16 Beav. 630; The Duke of Beau/ort Patrick, 17 Beav. 60; 1 Story Eq. Jur, § 
885, Ifca; and for coaes where it has tiot, Me Orcm v. The OenenU R mrthm , Ae. 

8 De a. Mc. & G. 698 ; Cockdl v.Tayhr, 15 Boav. 103 ; PUlhuj v. A naitaqr, 12 Vcs. 
78 ; Dann v. Sj^wrrkr, 7 Vfls. 281. Soe further on thia subject, 1 Tajlor Ev. p. 637 
el teq. 

* See Bert on Fkvsomptioiis, 189 «( ttq. ; Flow. 199, 481. 

* For iDstancee sec Courtmnoff v. WitUami, 8 Bsre^ 588; Rm v. ChM, 18 Beav. 
188; Miggim v. Seott, 2 & & Ad. 418. 
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illlisfcntivo of the rule omms ratihainHo retrotrahitvr fit mnndato priori 
mqwiparaiwr^ The doctrine applies as well to legal as to illegal acts> 
WltOBi however, the validity of a transaction depends upon a person's 
pnvious assent as upon n coufJltion precedent, liis assent, given subsequently 
to the transaction, has no retrospective operation." Moreover, the absence 
of previous or contemporaneous assent renders the ultimate validity of a 
transaction wholly contingent, it being doubtful whether the neceasaiy 
mlitiraiiou will ever be given or not ; hence it is a rale thai nibfleqiiaiik 
abscul does not rekte baflk 80 M to piejudioe third parties whose oondoet 
hat been guided by tho tmiBBctioii as it aetuallj ooeuired ; e.g. an unan- 
ihoiiaed notice to qaiiisnotmideEedTatidby tho anbieqimt afiprovai of 
the landloid.' 

2. 

A tcid act ia not lenderad valid by being oonfiimed.* The confirmation 
in such a case may, however, operate as something other than what was 
intended, upon the maxim, alieady noticed, cum quod ago nan valei ul agam 

vafeaf i/unndiin valere polesi. 

As to acts not void, the maxim is, Coa/inmtio omne* iup^leL defectmS 

NOTE TO § 192. 

Void and voidable. 

Tha division of rights and duties mentioned in this section seems to 
correspond with the English division into void and voidable. A void righf, 
using both words in a juridical sense, is evidently an expression incon- 
sistent u ith itself. The division of tramacUotu into void and voidable is 
not open to tliis ol)jection. 

The dilTerence between acts which are void and those which are voidable 
only, is important, for whilst a void act cannot operate in the way intended, 
and cannot be rendered valid by a subsequent xatification, a voidable aet is 
to be treated as valid nntQ its validity is contested, and, after a subsequent 

* See too Jlird y. /h owm, 4 Bx. 7M. 

^ Vin. Ab. RatUtabUio. 

« Battman v. Davw, 8 Madd. 98 ; WUet v. Grethautf 2 Drew. 258. In both of these 
OMM traateee mUiovlMd to aet on tiis vsqutit of»fhiid aeted without anoh 

roqtiest, and were hsU to have eonmitted a hnaA of troafe althoogh their oonduet 

wee afterwards approved. 

* iiiglu v. ChOuU, 6 Eaat, 491 ; Dw v. WaUer$, 10 B. & C. 626 ; Dot v. UoUitctH, 2 
Q.&148; 8lof7oiiAg«iMf,|SI6,7; 8iiiithMere.Law,14S. 

* Per Yelverton. Cro. Ab. Barre, pi. 27 ; Shop. Tomh. M8, 814; AM^T. JTortK 
eited 8 P. W. 74 n. Com. Dig. Con^rviatim (D. 1.) 

' Co. lit 295 b. See Otfa V. Gibbont, 8 P. W. 289 ; ChetUrfield v. Janucn, 2 Vea. 
8.18S; 3Vi|iinirT.ibeVi»^fiV«flL8.281; Jfene v. ibyof, IS Yes. 8SS. 
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ratification, its Talidity dates back to the time when the transactbn took 
place." However, as before stated, any act wliich is void in one point of 
view may be valid in another, e.^. that wliich is void M a OOveoAnt to stand 
seised may be valid as a bargain and sale. 

NOTE TO S 194. 

Protestation, 

The effect of a protest is merely to exclude an inference which, in its 
absence, might fairly be drawn from the conduct of the party protesting. 
Then is a maxim TrotutaUo Jiuto mI Juri emtraria nam valei, which, it is 
i^ipreheiided» means that a protest inconsisteBt with the oonduct of him who 
makes it goes for nought. Sudi a protest might however be endouse of 
oonstnunt^ 

NOTE TO i 195, 

Pmcriptioik 
1. 

Although it is not usual for English writers to distinguish prescription 
into legal on the one hand and judicial, testamentary, or conventional on the 
other, still as a period of time may be set otherwise than by law, and the 
lapse of such period may produce effects similar to those which arise in 
cases of prescription properly so called, it seems not only allowable but 
scicntilieally correct to consider to^^cthcr the effects common to lapse of time 
however set.*^ Moreover, the law relating to the effects of lapse of time 
cannot be confined to prescription, in the narrow sense in whidi the wend is 
used by English writers, but must include the doctrines usually classed 
together by them under the head of limitations of action^, and (in equity) 
of acquiescence. 

9. 

Lnpie of Him. 

Jndlsial BOtiM ot— The statutes of limitations cannot at law be relied 
upon as a defenoe unlets specially pleaded cr unless not only the remedy 

* See an/< note 2 to $ 190; Shep. Toadk 289, SM ; Vln. Ab. Void or VokUUt; 
•ad eqiecially Baa Ab. Void & Voidable. 

* For the effect of a protest in pleading at law, see Orayibrook F<xr, Plow. 176 ; 
2 Wms. Ssund. 108 ; in e^milih BewMli Pleas, 46. As to lefefesn written witkomi pr$- 
jiullre, aee Jotirs V. Forrr/?, 1 T) Tlcav. 396 ; /f(j</f,(o,i v. //.,'//' 15 Ikav. 321 ; 1 Tay. 
Et. $ 566. For iustancca of iooifectual proteet«, see re JJanriioH, 10 Beav. 50 ; Bir- 
mingham Canal Co. ▼. Lloyd, 15 Yea. 616 ; WeOtr v. Turk 4b N. Midi, ML Cfo,, 
2 E. & B. 750. The old dootrinss rtlaliag to Oontinnal datm sssn to have 
depended on the fact thai it wss a solsnm protsst 

< See Froben, g 1002. 

* 2 Wms. Sauad. 68; SlUer. flM«A» Ctn. CSsr. 881 ; ChappU r.Dnnkn,! 0. k J.l. 
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but also the right itaelf is extinguished.* But in Bqnily. • |ibrintiff should 
show that he it flung inthin the time limitod by those statutes.^ although 
if the defendant doe. not spedany daim their 
of the oanae^ the eonrt will not notice them.* 

NOTE TO 8 196. 

Acqiufition by .-By lapse of time, rights, whether poritive or negatife, 
(freedom from duties), may be acquired in one of two ; vix. 

1. Directly by continuoua uiuntemipted exercise or eqoyment. In m 
ease (prescription properly so called) the conduct of the person preserflimg 
is that which mainly gives rise to the right. 

n. Indirectly by the neglect of the person interested in opposing the 
right. In this case the right >C(inircfl is, in truth, only a consequence of 
the defence given against those who do not enforce their rights \N-ithin a 
proper time. It is their conduct rather than that of the person relying on 
lapse of time which gives rise to tlie ric:ht. 

By ])rcsrription, a ri<,'ht may be acquired as well where there is no deter- 
minate person interested in oj)posinfj; it as where there is ; but it is oofy in 
the last case that a right can be acquired indirectly as above suj^^ested. 

NOTE TO I m. 

Immtnunial PiMOEiftioii 

1. 

Immemorial prescription is, both by the home-sprung and by the adopted 
laws of Germany, recognised as the ultimum refugium for the protection of 
rights, even where tlicre is no law upon wliieh particularly to rely. The 
prmeriptio immemoralilis avails as a prd'suinplio jurh ct de jure, that there 
was at some time or other u just acquisition which can no longer be proved. 
Whatever right therefore can be acquired at all, as for example Boyalties, 
can be acquired by immenunial prescription. Bnt it must never be forgotten 
that the evidenoe, adduced in case of a disputed title by prescription, has no 
force except as between the litigating parties, and that whether the evidence 
is derived from witnesses, documents, or adndsaions, it is of no avail against 

third persons ; mter ierHoa ado, tertm nec noeeiU nee fmmt. [Froben, 

9 10o5.1 



k 1035.] 

2. 



la^Uu^vH^ that a state of things can be shown to have existed a very 
^ence that ^ ^^^^ law (if there is no statute to the contrarj) only 
such an o •'^ • ^ ' * ***** * ^^^^^ orifrin. The presumption in favour of 
is, emUruparibm, strong in proport^ion to the length of time 



• Mitt Pieoi 27I iJlLf*^ ^* • Sfan. 61. 
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ftkuwed, bat nevertheless, in the abaenoe of a statutory enactment, the 
presumption seems to be in every case rebuttable by evidence to the 
contrnrv '* Evidence which only shows an orij^in does not of course 
warrant an inference that it was not lawful. 

3. 

For the English law of Prescription prior to the late prescription act, the 
reader is referred to the title rrascrijjtion in Comyn's Digest, and Viner*s 
Abridgment ; 3. Biackst. Com. 263, &c., and Criuse's Digest, vol. III. 
ti&b XXXT. It must not be forgotten tbat £ii|^1i writers distinguish the 
doctrines of preseriptkm firom the dosely allied doctrines by which actions 
an barred (Umitations of actions). Both form bat one class in the writings 
of oontineatal jurists. 

NOTE TO § 198. 

Definite Prescription. 

The statute upon which the law of prescription (as distinguished from the 
law relating to the limitations of actions) now mainly depends, is 2 & 3 
Wm. IV. c. 71.'' I pen this statute the reader is referred to the notes 
appended to it in Slielford's Heal Property Statutes, and in the 3rd vol. of 
Chitty's Collection of Statutes. See too Sugden's Essay on the Real Property 
Statutt-3. 

The times which most dapse before a right can be acquired, beyond 
dispute, by prescription are as foUows: — 
60 years in eases alt rights <^ oomnum and profits a prwuKre. 
40 years in cases of casements generally. 
20 years in case of a daim to light. 

Eigoyment daring these times most not hare been in pursuance of any 
agreement. In the two first cases moreover, enjoyment for 30 years or 
20 years respectively is sufficient, if the evidence on the other side only goes 
to show the time when the eqoyment nmimenced.*' 

NOTB TO I IM. 
1. 

Poaw n ifln.— The exception in the case of qnasi'possession is exphdned by 
the fact that the rights to which the expression applies (see f 229) cannot 

' That there ia a presumption of legality, sec Dclarue v. Church, 15 Jur. 455; 
R. V. Pfywrll, 3 E. & B. 377; 3 Do Q. Mc. & O. 41 S; 17 Beuv. 300; Beat ou Pre- 
Bumptiond 103, and tbat the preautuptioii is rebuttable, see Be«t ubi tup. W, Cum. 
Dig. Prater, S; Ca Ut 115 a. 

^ Aa to TiOmt see 2 & 8 Wm. IV. c. 100. 

* See 2 ft 8 Wm. IV. o. 71. 

T 
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be arrjiiin-'l hv prescription if they arc f xcrcised vi, clam, aul prrrario, and 
that their excrcuae after protest is deemed an exercise et. [Froben, § 1006.] 

bltflmiplioilL — For illustrations of the necessity of continuous uninter- 
niptcd c-njoyment, sec Co. Lit. 118^; Com. Big. Frmerij^km (£.2); 
3 Cruise Di- tit. :n , c. 1 , § 25. 

And as to what amounts to an interruption, see Co. T.it. 1 1 \ h. 

By the statiitp 2 & 3 Wm. IV. c. 71, § 4, in cnltr that there may be an 
interruption, sufficit'iit to invalidate a title by prescription under that act, 
there must be some act or matter submitted to or ac({uicsced in for one year 
after the party interrupted thaU hafe had notiee fhenof, md of the perMn 
making or autlumBing tlie same to be made. Honover, the aame aeciioii 
enacta that each of the napecttre perioda, m the act mentioned, ahall be 
deemed and taken to be the period next befine aome aoit or actkmt wbeieiii 
the claim to which audi period may relate^ ahaUhave been ta ahall bebrongbt 
into queation. Thia section haa mideigone mnoh diaeoiaion, the leault of 
which seems to be as follow! 

1. Eqoyment within a year next before the commencement of litigation 
must be proved. Conso(|uently even after the whole period has elapsed, 
the ri^dit acrjuired may be lost by uon-eiyoyment for one year before the 
commencement of litigation." 

2. An interruption, at whatever period after the time has once begun to 
run, docs not prevent the acquisition of a prescri])tive right, unless acquiesced 
in for a whole year. Consequently, accpiisitiou cannot be prevented by any 
interruption made during the laat year of the period applicable to the right 
in queation ;^ unleaa indeed each intemiption be acquiesced in for one year 
before the oommenoement of litigation. 

MOTB TO g 201. 

1. 

Bona fldea.— The last two sentences of § 201 tuni upon the passage in 
the Corpuijum (kaumA requiring good faith. A land-owner who prescribes 
against a right of way, in consequence of its non-uaer, cannot in any sense 
be charged with want of goodihith ; he haa what is his own and not what he 
knowa to be another'a property. The debtor, however, in the caae put, 
keeps what he knowa is not his, and although he ia not bound to deliver 
what he detaina until requested by the creditor ; thia circumstance however 

• 8m ZoW* v. Thomn*, 6 F.s. 825 ; PnrVcr v. UH^hdl^ 11 A. & E. 7SS. 

^ Vkoma»^ 2 Bing. N. C. 688; and on appMd in 11 A. & £. 688, and 8 CL 

h Fin. 981. 
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does not prevent the existence of mala Jkle9 in the sense intended bj the 
Canon law. [Froben, f 1008.J 

2. 

By the English law, Ao«a Jides on the part of the person prescribing does 
not appear to be requisite even in e<piity, but knowledge on the i)art of the 
person prescribed against is essential.' In this, acquisition of a right by 
prescription difi'ers from acquisition by the operation of the statutes oi 
Umilation (see note to § 206, 207). 

S. 

As to who is, by the English law, deemed a bona jide possessor, see 
poti note to § 218. 

NOTE TO S 202. 

A snitable object.— For rights which c^iunot be uc(|uired by prescription 
see Com. Dig. Vra^cr. (D.) & (F.) , Vin. Ah. Pr<t>^cr. (B.) (s!) (1'.) II.tc 
especially, the narrow technical meaning of the English word prescription 
must always be borne in mind. 

NOTE TO I 208. 

Opportunity to interpose. The following cases, decided upon the 
statutes of limitation, iUustrate the principle that time does not begin to run 
so long as tliere is no opportunity or oocasion to inteipose. 

1. Where the same person is bound to pay and is also entitled to receive 
the Hune wmt—Bit§^ v. iCiy, 1 Keen, ftOl ; Syi^ Ds^Zomm^, S Hare, 
6S8; JMwttv. Sari <^ EgrmmU^ 7 Bcav. 805; Wynne v. %aM, 2 Ph. 
803 ; SfidtemeU v. Hoiham, Kay, 689. 

2. No person capable of suing. Murray v. E. India Comp., 5 B. & Aid. 50. 

3. No person capable of being sued. Duple'u v. Be lioren, 2 Vem. 641; 
Tannin Y. Anderson, 7 Q. B. sil ; l^ouglM v. Fnri-^l, i Bins:. 686. 

4. No occasion to interfere. Smith v. lAoj/dt 9 Ex. 562. 

NOTK TO I 205. 

Bstuotif • jpmBiiyliiuiL 
1. 

The statement in tlie text that the extinction, by lapee of time, of the power 

to sue is the extinction of the right itself, and consequently of all the 
remedies active and passive by which it can be enforced, is contested by some 
writers, who, relying on the crcncral principle mentioned in § IDl, contend 
that lapse of time does not necessarily deprive a person of the power of 

• DcMietl V. Horlh, 11 East, 370. 

T 2 
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enforcing bis right paanvely bj an exceptio. Howew, immemoiial pie- 
aoription clearly extinguishes tliA right itself and not merely the power to 
enforce it by action; and, as regards definite prescription, whenever the 

grounds of the erc^pfio and tlic acHo are alike, it would be very illogical 
after the latter was Ijnrred to allow an exceptio ex eadem cama. The iawa 
cit«d in the text support this view. [See Froben, § 1019.] 

2. 

^Vhether, by the English law, lapse of time extinguishes the right or is 
only a bar to an action or suit, depends, in every wise, upon the language of 
the statute applicable to it. 

The right If extinguished, and all the remedies for it, wlwllMr aotive or 
pBsaive, are bened in those eaaes which are govemed by 2 8 Wm. IV. e. 
71 and 8 & 4 Wm. IV. o. 87.* 

Tlie right ii not extinguished, but the power of enforcing it, by active pro- 
ceedings in a court of justice, is alone barred by 81 Jao. I. e. 16.^ But still 
to a plea of set-off, the statute of limitations may be effqptually replied ; ^ and 
it may happen that an action or suit is the only remedy available, in which 
case, of oourae, the right is indirectly but completely eitinguished. 

NOTE TO i% 20G, 207. 

L Limitations of actions. 

The principal statutes limiting the time within which actions and suits 
must be brought, are 3 & 4 Wm. IV. c. 27, and 21 Jac. I. c. 16. These 
statutes are fully as binding in courts of Equity as in courts of law."* 

The time within which any particular action or suit must be brought 
varies with the action. The limits in the most important cases are as 
follows — 

100 years ; the extreme limit for the recovery of an advowson and right to 
a presentation. 8 and 4 Wm. lY. e. 27, § 33. 

60 years or (a) 3 incumbencies; ordinary limit for same (tS. § 80), (£) 2 
incombeneies and 6 years ; limit for the leooreiy of land <« rent by a oorpo- 
ration aole (jb, § 29). The reckoning is by years or inoumbendes according 
as the former or the latter cover the longest period of time. 

40 years; the extreme limit for the recovery of land or rent by any person 
other than a corporation sole § 17). 

• See § 34 of the last sUtute ; 5 Boav. 76. 

k IFtZtiaiiuT. /oiwf, 18 But, 439 ; Ex pturte Jkwdiieg,l5 T«a. 479; CfemrUmaifr, 

Williams, 3 Haro. 539 ; Sm T. QoM, Iff BosT. 189. 

« Bull. N. P. ISO a. 

* Ilmenden AnnetUy, 2 Sch. & Lef. 630 ; Smith v. C'ioy, 3 Bro. C. C. 640. Dicta 
to thecontniy aaay be firaad* e.g. in 3 Bnn C. CL 889 ; 8 Atk. 886; b«t they surely 
■rs agdnsl all prineiplft 
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20 yean; the limit for the Bune under ordinary circumstances (jlB. § 2) ; 
and also for the redemption of mortgages (id. § 28) ; and for the recovery of 
legacies, and of rent, and of money charged on hmd (ib. § 40) ; and the limit 

for actions and suits on specialties (3 8: \ \\m. IV. c. 42). 

6 years ; the limit for (a) the recovery of arrears of dower, rent, interest of 
money charged on land (3 & 4 Wm. IV. c. 27, § 41, 42); (i) personal 
actions not otherwise limited (21 Jac. T. c. 16: 3 & 4 Wm. IV. c. 42).* 

4 years ; the limit for actions of assault, buttery, false impriaomnent (21 
Jac. i. c. 16, § 2). 

2 yean; the limit for actions for (a) words of themselves defomatoiy,^ 
(21 Jae. I. e. 16, § 2) ; (6) poudties, damages, or sums giTen bj atatnte to the 
party grieved (8 4 Wm. IV. c. 42). 

The time begins to nm firom the moment the ligbt to sue accmes to a 
person within the realm, of full age^ of aound mind, ont of prison, and, if a 
woman, immairied.* The time at which the right to ane accrues depends 
Qp<m the circumstances of each particular case ; ^ but» as a general principle^ 
it may be stated that it first accrues when there is some act or forbearance 
by which a right is infringed." The time when the wron'jfnl act is first 
discovered is, in the aljsence of a fraudulent concealment, wholly immaterial ; ^ 
but, if there be fraud, the time does not run until it has, or with reasonable 
diligence might have been discovered .K 

The right of a cestui-que-trust to sue his trustees, if founded upon a breach 
of an express trust, is not barred by lapse of lime ; ^ but it is otherwise if the 
trust be only constmetive.' 

■ As to accounts, kco Webber y. TyriU, 2 Wma. Saund. 124 and tho notes thsrsj 
Jngli* V. Hai'jh, 8 M. & W. 769, 777 ; CoUam t. Partridge, 4 M. & Q. 271 ; B<Ammm 
y. Alexander, 8 Bligh N. & 862. Agency seoounti^ SwUK t. Focodee, 2 Drew. 197. 
Futnorahip soooimts, Ptimjf t. Fidhmdk, 16 Bear. 246. 

* Lair V. TTantnod, Cro. Car. 140 ; Bnnm v. G'lhhonf, 1 Salk. 206 ; 2 L. Raym. 831. 
« See 21 Jac. L o. 16, § 7 ; 3 & 4 Wm. IV. c. 27, § 16. A rigbt to sue of goutm 

pre-Bupposes penona capable of svhig sad beiag sued, MS Mmrray t. Etui IwiSm 
Camp., 5 B. & A. 60; DwgUu Porta, i Bing. 686. 

^ See the statutory enactments in 3 & 4 Wm. IV. c. 27, %'lft ttq. ; 2 Wms. Saund. 68 d. 

« 2 Wma. Saund. %Z d i K India Comp. v. Paul, 14 Jur. 254 ; Smith t. LU^, 

9 Ex. 662. 

' OrtMifferr, Onrge, 6 R & C. 149 ; Stint t. Bmttait, 20 L. J. Ba. 41 ; The Imp, 

G'tf d r. Comp. V. The London fioi Comp., 18 Jur. 497. 

• £ree v. JIulbech, Dougl. 655 ; Blair v. Jiromley, 2 Ph. 354, and 6 Hare, 542 ; 
Pdft T. Petre, 1 Drew. 897 ; 8. Sea Comp. Wfrnmite^, 8 P. W. 148; 8 ft 4 
Wni.IV.c.27, § 2-;. 

k Cox V. Dolmnn, 2 Do G. Mt. & H, 592 ; Prfrr v. Prtre, 1 Drew. 393 ; Dnimmond 
▼. Att. Gen., 14 Jur. Ill ; Price v. Jilakenwre, 6 Beav. 507 ; NorUmy. TurviUe, 2 P. W. 
144; ffeath r. ffenlty, 1 Ch.Ck SO; Omrardr, ISiek, 8 a&SSS; Smith T.iTw^, 
16 East, 283. 

» Sed^ V. Wadt, 17 V«>. 87. 
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To criminal proceedings there is not, as a rule, any statutory limitation,* 
but leave will not be given to file a criminal infiHinatkHi unlflas fl|>pli«d for 
promptly after the offienoe is conmuttod.*' 

8. Delay. 

Although the time fixed by the statutes of Umititioii may not have elapsed, 
a person may eaafly by his own delay and laches be deprived of that active 
aid from t oourt of Ecjuity, to which he would otherwise have been entitled. 
This is more especially the case when a person seeks to obtain an injunction 
or a deme for the specific pexfoimanoe of • contract.* 

NOTE TO f SOa. 
1. 

]jitein9tIoiii."-It is an universal rule that when the time limited by 
statute for the commencement of an action has once begun to run, it oon* 
tinues so to do (whether the person having the tight to sue is under any 
disability or not), until either some step is taken to enibice the primaiy 
right or some recognition of it is made by him in whom the correlative duty 
resides.* 

The principnl acts which req[U]rB notioe as being sufficient to prevent the 

time from runnitifr arc — 

I. If taken by the person in whom the right resides — the coranienceraent 
of an action.*^ Entry is not sufficient in the cases provided for by 3 ^ 4* 
Wm. IV. c. 27.^ 

II. If proceeding from the person in whom the corrdative duty 

1. An acknowledgment ^ writing signed by him) of the right of the 
other.* There are deeiiions innumeiahle to show what is and what is not 
n sufficient acknowledgment to take a ease out of the statutes of limitation. 

• See Oibbonls las tempoilB, 85 cf Mf* 

^ Ibid. 87. 

* See for iiutanoee, Birmingham Canal Co, v. Lhyd, 18 Vea. 515, where there 
waaapnteit; WUIn* v. J<^fir«g$, 1 Hm, 841 ; Smtkeomb v. Tk€ JBiAtf <{f AmMt, 
6 Hare, 213 ; WHliamt v. WUtiam$f 17 Beav. 318 ; Ttie Great We*tem BaSwag Co, v. 
Tht Oxford Ac. Hail. Co., 8 De 0. Mo. ft 0. 841 ; Patching v. Dvhbint, Kay 1. 

* Jtkode$ T. Smdkunt, 4 M. ft W. 42 ; ITycA v. £. India Comp., 8 P. W. au8 ; Anon., 
2 Alk.888; 17 Yea. 98. 

• As to which see Anhbb New 18; 16 ft 18 \lc e.78, % IS; Jawftew v. 
Birckall, 6 Beav. 67. 

' See f 10: Dtoe T. Cbmiet, 19 L. J. C. P. 808. 

f 8 ft 4 Wm. IV. c. 87, 8 14. 88; 9 Geo. IV. o. 14. 
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To be sufficient, it muit be given before the actum ie brought,' be duly ngned,*' 

and be unqualitie(l.<^ 

2, Payraent.^ Payment, of interest, or of part of a principal, must be such 
as to amount to an acknowledgement by the payer, that tlic larger sura 
claimed is owing from him to the payee.' Such a payment may operate not 
only against the person making it, but also against those who are jointly 
liable with him for the principal sum;^ and in this respect payment differs 
from an adaMnrledgmenl which affects only the person signing it.t 

8. 

Where a person having a light to equitable relief dehys seeking it, a 
protest may not be suflSeient to prevent nieh ^felay becoming prejudioial to 
him> 

NOTE TO I S09. 

Bsttnotiini of d6ifeno6i. 

Where the effect of lapse of time is not only to bar a right to su^ but to 
extinguish the principal right itself, or where, as in the case of set-off, the 
ground of defence might have been made a gronnd of action, there the statutes 
of limitation may be successfully rq»lied to a plea setting up such principal 
right, or founded npon such ground.^ 

NOTK TO § 211. 

Fononiow, 

To possess strictly siguifies physically to hold or occupy a tangible thing. 
It is abaolutely necessary that positive law should recognise the mere fact 
of possession, not only so far as to authorise a person to defend himself 
whilst in possession, but also to aid him in so continuing and in reinstating 
himself if dispossessed. The mere (act of possession must eveiywhere 

• Batmtm v. Finder, 3 Q. R 574. 

* Vn^pplf T, kiUary, 8 B. & Ad. 399; Jlyde v. Johnson^ 2 Bing. N. V. 778. 

' Ri>e T-nnifW. Smart, 7 B. & C. 603 ; Po;rn<l<r v. PJuclc, 5 Dowl. P. C. 570 : HuH 
T. J'rauUrga4tf 16 L. J. Ex. 223 ; WUliaiiu v. OriJUk, 3 Ex. 335 ; £mtu v. ^'imoh, 9 Ex. 
S8S. The other cam will he foond rsfemd to fai tiie above; Eimimd$ Ooater, 

15 Beav. 415, ia scarcely reconcileable with them. 

* Whitcomb t. Whitiu'j, 1 Sm. L. C. 318. Ae to morlgi^ see 7 Wm. IV. 4t 

I Vic. c. 28 ; rent, aee 3 & 4 Wm. IV. c 27. § 35. 

• 2 Wms. Srand 64 hs Himanr. Andrew*, 1 Ir. Eq. N. a 106; Nete t. BtUaMi$, 

16 Jar. 9S8, Q. & ; EaH t. Sterms, 6 Q. B. 937 ; Wainmem t. KymMm, 1 ^ 116; 
Putnam v. Bntc», 3 Rups. 188; iVcwA v. H"<higon, Kay, 650. 

Uird^ 10 ib. 122 ; DotUiwj v. Ford, 

II H. ft W. 826 ; Wkitemi t. Whitinff, 1 Sm. L. a 818. 

« 6 Geo. IT. e. 14. Seethe note to WhUcomb v. WhiHttg, in 1 Sm. L. C. 818. 

See niniuiifiham Canal Co. v. /Jnt/d, 18 VeH. 515. 

i Stco anic note 2 to § 205 ; iimUA v. Lhyd, 9 Ex. 562. 
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be a state to which certain rights attach, provided the possessor has a 
Juridically recognisable will to remain in possession. In the absence of such 
a will a penon dispossessed can only complain of pemnudaflhiiit. A jvriit 
must tbenfoxe extend the notion of mm oceopalion (dMM/to rd^ and 
lequiie awill to detain (ammtu cfo^MMrfSQ to be added to it in eveiy ciae in 
wbieh poisesdon has to be omndeied. The doctrines of possession would 
be tttremely simple if nothing had ooenned besides the kgioil extension ni 
these fundamental notions. But positive law hss introduced so many fictions, 
and has given the name of possession to so msny eombinations of dissimilar 
circumstances, that nothing, save the name, now remains common to them and 
to the orij^nal state of an intentional holding. There are many cases 
in which a person is treated as if he were in possession, although starting 
from the above elenicntarv notions he can in no sense be said to be so : and 
on the other hand there are cases in which, judging from them, a person does 
possess, who, b} hiw, is treated as if he did not. Seeing then that the nature 
of possession is so changed, the proposition that it is a mere state cannot be 
rdied upon, and yet the eonsequenoes of the oiriginal principles must still 
prevafl where no modifieatton ean be ahown to have been intioduoed. "What 
modificationa have been introdneed, it ia the province of writers upon this 
sttlgect to state. [Abridged from Thibant'a Eaaay iiber Beaits nnd Yeijah- 
run^ { 1. S. 6.] 

NOTE TO § 212. 

The propriety of placing the doctrines relating to possession amongst the 
general principles of jurisprudence instead of amongst the principles more 
particularly applioabb to real property is denied by many writers, but 
alwi^a waa strenuously mamtained by TUbani. Poaaeaaion ia indeed a mete 
atatei but it ia a atate to whidi axe annezed oonaeqneneea not only of the 
utmost importance, but of the moat general description, even if we ezdude 
thoee on which ao much atreaa ia laid, vis. the right to an interdict* and the 
acquisition of a title by prescription. Of these general and important oonae- 
quences it auffioea to mention hare the right of self-defence, and the 
(rebuttable) presumption that a perMm in possession is entitled to what he 
possesses. This presumption, arising as well in favour of a plaintiff aa a 
defendant, cannot be considered as a mere illustration of the general 
principle by which the onus probandi is thrown on the party demandant in an 
action. See Froben, \ 204. 

NOTE TO § 218. 

JHe work upon ])03scssion is Savigny's Dm lu'vld des Beaitzes. This 
essay ia universally recognised as one of the most masterly that has ever 
a]>peared upon any brandi of Jurisprudence, and is deserving of the most 
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careful perusal by the English student.* It would have been an easy matter 
to have illustrated tlic text by extracting passafjcs from Savigny's treatise, but 
the translator has n traiiud from so doing, in the liope tliat the reader will 
refer at once to it tor further iuforniatioii upon this moM iuiportant subject. 

Upon tiie i aitjlisli hiw of possessi(ju there is not, to the writer's knowledge, 
any work, good, bad or iuditierent. The doetriues upon this subject are only 
to be found by wading through a mass of cases upon the old possessory 
actions, qeetment, trespass, trover and larceny, and as, in some actiona, 
the plea of not possessed puts in iaaue the right to poswaa, and not the 
mere fact of poaaeaaion,^ it ia neeeaaaiy to be careful not to be mialed by 
deciaiona xdating to the eyidence admiaaible under that plea. The few remarln 
npon poaaeasiim made by Blacks! one in hb C<Hnmentarie8 are Teiy nnaatia- 
faetoiy, for not only has he attributed no definite meaning to the word 
poasession, but he has constantly confounded together rights so veiy diatinet 
•a • right to poaaeaa and a right of poaaeaaion, Le. flowing horn poaaeasioo. 

NOTE TO f§ 214—216. 
Katnre of Possession* 

The w ord possession is used by English writers in many senses, which it 
is absolutely necessary to distinguish if confusion is to be avoided. 

1. Possession denotes an actual occupation or holding. This is usually 
called actual possession. It is that which is prima facie evidence of o\vn( rsliip, 
and that which is (in general) necessary to support an action of trespass and 
which, if continued long enough, results in a right to hold. 

8. Poaseaaicm denotes a present right to occupy or to hold. This ia what 
ia meant by poaaeaaion in law, by constructive poaseaaion, by legal possession 
and by r^t of possession.* Possession in this aenae doea not per ae 
reault in a title by preacrq>tuni, hot may be lost by a oontinned actual 
occupation by another. Moreover, posaeasion in this sense can only be 
predicated of moveables, and of incorporeal hereditamenta, both of whidi 
are aaid to be possessed by him who has the present right to hold or enjoy 
them ; but, even aa to moveables, a right to hold them, if the reault of a 
mere permission revocable at pleasure, is not per denoted by possession.' 

3. Possession often denotes at the same time both actual occupation or 
detention, and the right to occupy or to hold. 

4. Possession is sometimes used, in the plural, to denote what can be 
possessed.* 

■ Sir Erskino Pi'iry has translated the work hito Wpgti sh. Voo Ss^gny'a Trflttiie 

on PoBsossioD. London. 1848. 
^ 2 Wnw. Ssnnd. 47 1 / 8 Cbitly PIcmI. 279. • 

<^ See Oilb. Ten. 21, &«. 

See the authorities cited }>nff nuto (o § 221, 222. 
* Britton and Finch both 8o use tJte woixi I'ojnmmwious. 



L^iyiii^ca Uy GoOglc 



-— »■» 



F0B8B8SI0N. 



5. Possession is sometimes synonymous with seisin, e.g. in the maxim 
foueuio frairU facU wrorem esse hceredem. 

9. TluB phme ** in possession " is nsed in the sense of present. 
TliQs, as regards tlie time of enjoyment* estatee are divided into eatalos in 
poaseasion and eatatea in eipeetancy, Le. ranainder or nvenioo ; and, with 
lefeienoe to the neoeaaity of inatitnting prooeedinga to obtain aetual 
poaaeaeion, righta and things an divided into thoae in poaaeaaion and thoaa 
in action. 

These different meaninga of the word poaaeaaion render it extremely diffi- 
cult to deduce from the reported caaea any general principles applicable to 
possession in the very important sense oi Bide facto exercise of a right 
actual or assumed. To succeed in such an attempt care must be taken not 
only to ascertain precisely in each case the sense in which the tenn possession 
is used, but also to distinguish accurately between — 1. Possession as a 
mere state ; 2. The right to possess, i.e. to be now in possession, and ; '6. 
The rights of possession, i.e. resulting therefrom (Jm pouemonU in the 
aense of the Bonians (§ 230), but not in the sense in whidi that ei^reaaion 
ia used by Gilbert, Blackstooe and others). 

An examination of the well known saying, '* The poaaeaaion of a tenant 
ia the poaseasion of hia landlord," will at onoe show the neoeaaity of attend- 
ing carefully to the aenaain whidi the word possession is nsed. 

1. If the tenant merely holds by the permiaaion of his landlord or as his 
servant, the tenant ia nothing more than the agent by whom the landlord 
possesses. In this ease each is deemed in possession,* and, to some extent, 
in the same sense, for it seems that either can sue in trespass for damage to 
the thing held nevertheless, the landlord is not in possession so as to 
prevent the tenant from gaining a title l)y virtue of the statutes of limitation, 
if other circumstances are favourable; for within the meaning of those 
statutes, the tenant alone possesses. 

8. But if the tenant has a right to possess otherwise than as above, hia 
poaaeaaion is not the possessum of hia landtord in the aenae jnat explained. 
In such a eaae it is clear that, neither with reference to the atatntea of limir 
tation nor for the purposea of an action of treapaaa can the landlord be 
conaideied aa in poaaeaaion. Under the drenmatancea now anppoaed the 
meaninga to be attributed to thephraaeare — 1. That ao long aa the tenant or 
any one claiming under him is in possession, he shall not be heard to say 
that he claims to hold by virtue of a title paramount to that of hia landlord 

• Com. Dig. TretpoBt (R S); Bertie t. Bemmont, 16 East, S8. 

* Sco 1 Cliitty on Ple.nr!. IPf^ : HnH v. Dnrin. 2 Car k V fi;? ; but »c<» Owen. r.'2 

' This is sometimus oxprsafled by iMij^iug that tho touaut is estopped from denying 
hisludkwd'stit]& 
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and 2. Thnt as long as tha taunt ia in poMOMioii, lo long is the Miain of 
the freehold andiaturbed » 

NOTE TO f 217. 

Httnral, CiviL— A great deal has bvcu written upon the subject of natural 
and mil posseetion. The moet important views will be found in Pothier 
tndt^ da la possession, e. 1. art. 2; Thibaut Besits n. Yerj. § 11. ; 1 Van- 
gerow Leitf. § 199; Maokeldey's Lehrbuch, f 218 ; and Savigny's 
ticatiae, f 7. 

According to the last named author Poumio indndes— 

1. Delentio, i.e. a mere fact or state. 

2. FoueuiOf i.e. detenlio accompanied by an animut de^Mendi: a fact or 
state recognised by law and protected by an interdict. 

3. Po3$es.^io cicilis, i.e. detentio accompanied by an anmua dednmeU and 
also by a jusla cau^a and by bona fides : n fact or state reco>;niscd by law, 
}}rotected by an interdict, and, if continued long enough, conferring a right 
by usucaption. 

4. Po««eM(o MUurttUst which has a merely negative chanctff and signifies — 
A. When opposed to pommo civUit, every possessio other than it. 

i. When opposed to pouenio simply, mere 

To which of these the term is opposed and what meaning it conseqinently 
has oan only be asoertsined by the context, and is often a matter of 
eonsidenble doubt. 

NOTB TO I 218. 

Bona llde.~A bona fde possessor is he who being in actual possession 
is euusabty ignoiant of the &cts whidi show that ha is not entitled to 
possess. A possessor, who has documents whidi show thai tha tight to 
possess IS in another, is not, juridieally spesking, a bona fide yonemox 
although no malajtdet in a m<»ral sense oan be attributed to him.^ 

NOTE TO §§ 221, 222. 

Ao^nifition of possession. 

UistinguishiDg as carefblly as possible possession as a mere state from the 
right to possess, whether as owner or by Kis permission, and confining the 
word possession to that state which is sufficient ground for an action of 
tres])as'< ajjainst whomsoever may disturb it, the doctrines of the Kuglish 
law respecting the modes in which possession can be nciiuircd, may, suffi- 
ciently for the purposes of the present note, be stated as follows. 

> Sm Ca Lit 1 6 a / YeWerton, 165; 1 Ptaat Ak 254. 
Sco i>tr Lonl fUrdwicke in Dorm^ v. PoHttemttZ AA. 184, and jMr L. J. Turner^ 
in Jiickt V. HaUiU, 3 De G. Mo. & O. 81fi. 
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1. Actual occupation or detention wliPtlier of land or goods, nn<l wlicther 
legal or illegal, amounts to possession on the part of the occupier or holder.* 
Is evert heless, as against him who lias a right to possess and who asserts 
that right witliout delay, such occui)Rr or holder ia not deemed in sufficient 
possession to maintain an action of trespass.^ 

8. Possession of moveables is deemed to be in him who has the present 
right to poneM them; conaequently on the acqnidtkm of this right, 
possesnon (sufficient to support trespass) is also ao^ured withont an actual 
taking." This doctrine attends as well to persons who hare a right to 
possess as owners, as to those who hay^ as against the owners, a right to 
possess for a given purpose or a given time only, hut it does not extend to 
persons whose right to possess is the consequence of a mere permission 
revocable at pleasure.*^ Moreover, an equitable right to p o ss e ss is not sudi 
a right as is at law sufficient to vest the possession.* 

3. Possession of land is not acquired solely by the acfjuisition of the right 
to occupy ; entry is ncccssar} ,'^ and must be made animo possUlendi.i How- 
ever, he who possesses the surface possesses also whatever is below it unless 
the contrary can be showii.^ ^^ ith respect to laud, there are moreover two 
very important doctrines, viz., 

A. When several persons enter to acquire possession, the law imputes 
possesnon to that one of them alone who has the better present right to 
possess; * so, where several persons ate in occupation of the same house 
&c., the possession is deemed to be in him who, as between themselves, 
has the better present right to occupy.^ 

■ Cattarisv. Coirprr, 4 Taunt 547; Ilarler v. Biilheck, 3 Bwr, 1566 ; Graham v. 
Peat, 1 East, 244; Chnmbert v. Ihiiahhoii, 11 East, 65; Ilarpur v. CftarUsworth, 
5 a & C. 674; Amorie v. Delamiric, I Sm. L. C. 151; Bac Ab. Tre«pa*$, C. 2 & 3. 
See as to a men aeiTaiit, Bhn t. ffalmam, Owen, $% sad Hall t. Davi$, S Cbr. 
ft P. 33. 

Pn.iru V. T)a>r<ov, 12 A. ti E. C-2i: Chajmwn v. Thumlltihorp, Cro. Kl. 329 ; 
Taunton v. Cottar, 4 T. it. 431 ; Vin. Ab. Pot*. V. pL 3 ; Bac Ab. Tr€*p. K A stranger 
eannot avafl hhnsalf of thh doctrine^ Cafier v. Jokmrnm, %JLk Rob. fX^ 

Com. Dig. Tretpata (B. 4) ; Bml Ab. SVoqk C 2; P. K. & 80 B. M & D. F; 
Adamt t. Chn-frel, Cro. Jac 113. 
<■ See the cases in 1 Chitty on Pleading, 189, 190. 
• Flltte T. JfbfTN^ 16 Jar. 500, 0. P. 

' Bull, N. P. 81 tt, note 8; Com. Dig. Trttpa,'^^ (H 3) ; LuivicK MffUm, Cro. Jas. 
604 ; wliich is however opposed to Ainm., Cro. El. 46, case 3. 

> See Standidi Tht Mayor of Liverpool, 1 Drew. 1 ; ptr Lord Tenterden, 
7&ftC.4b2. 

«> Knj.-e V. PowtlL, 2 E. & B. ISS. 
' Perk. Prof. Book, § 218. 

^ Perk, i 219 « «9 i Vin. Ab. Potttuion, A. pi. 2. 3. 11. 12. 
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B. He who, httriiiga right to poneas land, enters thexeon animo possidendi, 
is deemed to have aoquiiied potsesakm fiom the time when the right to 

possess accrued." 

8. Tncor])oreal hereditaments are deemed to be in the possession of hira 
who is entitled to them ; ^ hut tliis doctrine clearly does not apply to 
prevent an usurper from accjniring them by long-continned user. 

4. That which is already possessed by one person cannot be adversely 
poaaened by another until the posaeiaifm of the former & aft an end ; * and 
a person ia often deemed in poeeeiaion aUhougfa another ia in ocenpation.^ 

NOTE TO § 223. 

By an agent. — That possession can be actpiircd through an agent is open 
to no doubt." Questions of considerable dilHcully however arise where a 
servant, rontrarv to his duty, takes possession for himself and not for his 
master ; iu such a case the master is deemed to have acquired possession if 
the servant, in the first instance, dealt with the things aa if he were acting 
on his maater'a behalf, e.g. by putting them in hit maato'a cart or barge ; 
tot the masteria not deemed to have aeqnired poaaeaaion if the aenranfa 
conduct ahowed beyond aU doubt that he took the thinga for himaelf and 
not ibrhia maater.' Thia last atatement however muat not be taken to 
imply that delivery to the servant is an tnanffieient perfinmanoe of a duty 
to deliver to the master sending him. 

NOTE TO t S25. 

XiaceUaneoui.— The possessor of one thing is, in the absence of any 
leaaon to the contiaiy, deemed to poaaeaa whatever ia on or in it with hia 
consent, e.g. gooda plaeed on board ahip are in the poaaeaaion of him who 
poeieaaea the ahip ; t ao gooda in a honae are in the possession of the 
ooeupier.^ It is however neoesaaiy that the possessor of the houae^ &&, 
should, by himself or his agents, have the control of, and the power to 
obtain aoceaa to the thinga in it; for the occupier of land haa not, merely aa 

• Com. Dig. Ti-espau (B. 2) ; Yin. Ah. Tmptm (T.) ; Me StOAtr ▼. jBMdUr, 
7 B. & C. 399 ; lloscoc on Real Actions, 706. 

See Vin. Ab. Po»»e»twn, A. pi. 1. 

• Seeib.p1.11^aad&pL 8; aadtfie judgmeniinJIriMmT. J>9iwMi,12A.ft 

' R. T. amUK 16 Jar. 414; Birtk v. BecmmoiU, 16 East» 88; Com. 1% Trttpam 
(R2). 

• F. N. B. 91 E. 

' Sea JLt. JlMd;i8 Jar.86, and the oaaaa thars ollad. 

f Abbott on Shipping, 239, &c. Sa« aa to gsB A T. WldU» 17 JuA 688. 

k IFord V. iraca«/«y, 4 T. B. 489. 
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such, the possession of the wild animals upon it," nor has the keeper of a 
box possession of its contents if the key be purposely kept by another.'' 

Wild animals are not in the possession of a person until they are actually 
caught ; the highest probability that they wiU be cangbt U not vaBkataiL* 

WithnspecttoqrmbolinldflliTeij, itii to be obtenred tkat the handing 
over of a mere eymbol opeiaftee only aa endewse of intentum. When the 
key of « phoe where gooda an locked np ia handed over ton penon to 
enable him to get at them, there k aomething maze than i^mboEod dalitery ; 
he at once obtains the power of gaining access to the gooda, it is he wlu> 
then detaina them, and. when he takes the ke^, he possesses the goods.^ 

Possession may be lost by one person and gained by another without any 
actual transfer. Tliis often happens in rases of a sale of chattels; for 
although they may n inaiii with the vendor, still if they have been set apart 
for the purchaser and if they are detained solely for him and on his behalf, 
and not, in any sense, by the vendor for his o^mi benefit, they aie deemed not 
to be in hia but in the puichaser's possession.^ 

NOTE TO § 226. 

Loss of possession. 
1. 

If it be granted that two facts are essential to constitute possession, it is 
clear that in the absence of one of them there can be no possession. The 
two passages whicb are to be found in the Digest, XLL tit. 2. L. 8, and L. 
tit. 17. L. 168, certainly at first sight appear to contradict the anthoi'a pod- 
turn; thoae paasagea ran thus — 

NvUa pattmio aegiMri mn ommmo et eorpon Ua tuMa amiUHmr nisi in fua 
UTBUMQUB i* eomitorwm actum est. 

The difficulty arises from the ambiguity of the winrd mirMmgue, but this 
Savigny has clearly shown to have the following meanings, viz. : li Both; 
2. One or the other; 3. One or the other, or both — indefinitely. 

By adopting!: either of the last two meanings these texts and the others 
cited in note (y) cease to be conflicting, and the fundamental piincipie of pos- 
session is consistently carried out. 

2. 

The modes in which possession may be lost are, to a certain extent, obvious. 
Three cases, however, deserve notice. 

t 

• F. N. R 87 A. note c 

See RtddtU v. Dohree, 10 Sm. 244. 
Vnung V. Uichenr, 6 Q.Bk 408. 
*> Seo Savigny's work OD posssssion, 1 17, and the observations of Lord HordwiokSb 
2 Vei>. S. 443. 

• Smifh'b H«u Uw, 464, fto.; 1 Aild. Con. 280, 4& 
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1. y<diiiituy abandonmeiit. Abandomnent ii not to be pnmmed; a 
person shown to hare been in poeeeesion is not, at all events in the first 

instance, called upon to prove the continuance of an ammui poBudeitdi, bat it 
is for those who allege an abandonment, clearly to show an atttmut tumpomi' 
deudi. In general, the mere fact that a person quits a place or thinp^, of 
which he had possession, is not sufficient evidence of nl)andonment,'* nor does 
he lose possession by merely entrusting the thing to another.'' If however a 
thing is delivered up to another, under sucli circumstances that an immediate 
oountcriuand ia not permissible, then possession is parted with.' 

%, Hie hostile conduct of another. In order that possession may be lost 
in this manner thore rnnat be an actnal deprivatiau An intention, however 
hoetile, ia not snfileient; it must be fully carried out, and poeaeaaion ia not 
lost untfl dqpriTntaon is complete.' 

8. Miflfbrtnne. An obsCTration similar to the last appliea, it ia appre- 
hended, to cases where a thing ia lost, sunk, or otherwise rendered inaeoea- 
sible. Such an occurrenoe, followed by inactivity on the part of the possessor, 
might amount to strong, if not conclusive evidence of abandonment ; but if 
he exerts himself to regain the thing he can scarcely be said to have lost 
possession until either he discontinues his exertions or reacquisition becomes 
clearly impossible. 

NOTE TO §8 230, 281. 

Bighta of a poneMor. 

1. 

A person in possession has a right so to continue against every one who 
cannot show that lie has a hottt r ri-rlit to possess ; and consequently, i« 
(pqnali jure t/ielior est conditio jjoxsidcutinJ He who attempts to dispossess 
another or to damage things in his possession may be opposed by force ; k 

■ A departure of cuuimo. amount to au ubauduument, aa in lilada A rundd^ 

iiLkB. rn. 

•» See Lotan v. Cro«g, 2 Camp. 464 ; Bertie v. Beaumont^ 16 East. 33 ; Refve* v. Capper^ 
5 Bing. N. C. p. 141 ; R. v. Smith, Ifi .T,ir. 414. Lura» v. N»,<-krlh, 2 Y. ft J. 304, is a 
Btroofj case, for there a alupowuer wuu deemed in posaession of a ship which he Lad 
chartersd to anothsr. 

« See Hunter r. Wtfthroolr, 2 C. ft P. S78; HfUf. Pkhurd, Z Camp* 187; Ifof^ 
Maeauley, 4 T. R. 4 Si* ; S,r.;t v. Pym, 1 East, 4. 

* See Viner's Ab. Poss. A. pL 3. 5. 12, B. pi. 2. 3 ; 72. v. Mankiclow, 17 Jur. 352; 
and the cases on laresnj eoUeeted in S Rossell on Crimes, fta 8 ft 0. See as to 
things distrained, Whitfrt/ v. Hobrrts, 1 Mc. CIc. ft Y. 118. 

• Com. Dig. Pleadrr (V. 39); Vin. Ab. Posf(x^lon (F. 3. 5) (G. 6) (I. 1. 4. 15); 
Amory v. Ddamirie, 1 Urn. L. C. 151 ; Martin v. Strachan, 6 T. K. 107 u ; (JraJiam v. 
Peai, 1 East, 348. 

' Broom's Max. f)''!. 

■ Com. Dig. Pleader (3 AL 16 and 17). 
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Po«.„ion, whc|l,er of re„l..v or of personal,,, i, prima /aci. evideow of 
«»«riu£ an. whenever a right ha, been de/acto exercised for . lo»g «», 

fj^^^ ' ^° "''""^ " j'"'"<' » •'"'•"l origin. AjJ 

a»6««««t of parliamen., will, in ,he „h,e„oe of p^of to the contr,^ 
k. piMmwl to i,„ ^ted if sueh a right caimot otheUie b« uphdd.. 

nm^T J^-^f'-^y "o""" A« P«««fa«l/*i„ pos^Mioaof 

pn>perty. was not. ,f evicted, hound to account for th. «as, djjJTSim 
dunns such possession. By the law of England th>. Jm^^^ 
^btas to this, for whilst it is clear that at\„ ^ ^r^X^ 
fc~M.rnot. canbe con.pclled. on eviction, toaeZtTall the ^ 

^l*^.fe.a>fe possessor must sin.ilarly account, except in . fc, 
«» nqnmed to TOlijrt IfflB to such a liability." ™»»iw» 

Iiaprovement«.-By the Itoman law, s^ain . < ^j. - _ 

;^.«.^d compensation for ia.U.,: "TT: ^ 

tb^ZL"! " '» obtainable/ wmZ 

if '•Tt.n.t h .^Lj"! ""'-J-'y-™" be applied. 

that i.rrr« •■ " " *<» 

eo«P»sation. m l^STCT^' 

WrinT lldd U,rf !_ k . . " ill, which he took Krcat 

^^^^ 

' ll«sc«« o,. Heal Actio" m "* ™*' I- J- T"™or the «cond. 
to I «^ i 2 Spenoo Ju,, 3(,4 ; 2««, E,, Jur. i IW HILtenoS 
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TDK 13 eminent Amflriotn judgeb Mr. Ghaneellor Kent, hn diamiproved of tint 

doctdne.* 

err- NOTE TO § 233. 

Interdioto. 

^nf^ For aome remaxka upon the Koman Interdicts, see auie note to § 63. 

^« 

. The only remediM wliicli the lawt of England alfo^ 
prapiiefy be tenned poeaeaaoiy, an the aetkms of tteapaw wd of <geetiiieDt. 
mi The fiunner, ae will be aeen 1^ refaeiioe to the authoritiee vefened to in the 

Bote to f § 221, 222, may be braught by aoj peBMn in poaaeadon egainat 

's» whomsoever disturbs him ; the only exception being that the action does not 

lie against him, who, hafing the immediate right to possess, has leoeatly been 

]egf deprived of his possession. The action of ejectment lies for the recovery of 

a land which the plaintiff has a rif^ht to possess ; it is immaterial whether he 

ever was in possession or not, but if he was in fact ousted, his possession is 



sufficient evidence of a right to posaess, except as against those who can show 
a better.^ 

NOTE TO § 284. 

Lien. 

The English word lien means not only a right to retain possession 
of a apeeifio ofaattel, as a aecttrity for payment <tf a sum due, (its proper and 
legal aignifieation'), but haa been extended ao aa to indnde a rig^tto havo 
apeeifio property in the poaaesaion of another applied in aattaftctioii of a 
dainu* A light of the htter deacription, if reoogniaed only in Equity, ia 
termed an equitable lien,* aa diatinguiahed from a right of the fbnner 
deacr^tion whidi ia, or should be, that denoted by the word lien when need 
alone. There is little oonmion to the two except tlie name. 

The reader will find an excellent summary of the law of Lien in &mtk*4 
compendium of ^fercan/i/e Law, Bk. IV. c. 2. 

1. Even in the absence of any special agreement or usage, he wiio, at the 
request of another, bestows labour and skill in the alteraiion and improve- 
ment of his moveables has a lien upon them.' 

• Sfigid Ayd; 1 fltefy Bep- m eitsd 2 Story Bq. Jur. 1 12Sr ; end tee 2 

Kent Com. 831 rt ttq. If the improvementa wsre made with knowledge of au 
adTerse claim, compensation b out of the qnastioa. Clart Hall v. Harding, 6 
Barsk878. 

» %tmAttmr,RMm^%'WtaM,%mBaA.ma% Am /^yaAoO, 9 Ow. ft P. 610. 

2 Eaat, 235. 

" 1 Story Eq. Jur. 5U6 ; and see as to maritime liens, Abbott on Shipping, 551. 

* Equiti^le lien also denotes a lien in its proper aense, i. a. a to retain 
posBMnoD, but oogninUe onljr in a Ooiui of Equity. 

' Smikh VLmtc Law, 507 ; Lemptiere Paah^ 2 T. R 400. 
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2. Where the oontnury cannot be shown, the lien is confined to the thing 
altered and improved, and only eztei^ to the amount of oompenaation for 

the labour bestowed upon it,^ 

3. A lien is a right which is not tranaferrible,'' and which is exerciseable 
only passively, namely, by keeping the thing as a security for what is 
due on it.'^ 

4» A lien may ezirt in respect of a demand not enfoxceable by actbn.' 

5. By Tirtue <tf epecial lam, lieni sometimea extend to things oUnr than 
that on which labour has been bestowed, and are araOable as a security ki 
other daims than that ariiing from the bestowal of soeh labour.* 

6. A lien is available not only as against the psraon from whom paymeni 
is due, but also against eveiy person whose right to the thing detained ia 
derived from him subsequently to the existence of the lien/ 

7. But a lien is not available against those whose right to the thing is 
not derived from such person, or whose right» if deriTed from him, existed 
^rior to the lien.K 

8. In Equity, liens, in the proper sense of the word, arise under circum- 
stances under which they do not arise at law. This is especially the case 
in mortgage transactions, aud where the person in possession is so situated 
as to bo able to avail himself of the maxim, '* He who will have equity 
jnnst do equity." 

VOTE TO I 285. 

It will be observed that the interdicts de vi and de vi annata only lie for the 
teooveiy of the postearion of immofeaUes. Savigny is of opinion that the 
inteidiet trfraM (mentioned in § 284) was applicaiUe for the purpose ot 
leobtaining the poosessioa of moveables in those oases in whidi the odiQ 
fiirH, aetio'n doMfmi nyplonm, and the aeUo td egkiieiidtm were impropcir 
(Bedtx. § 42). ' 
' The word «m had a veiy extended signtficatioii (JBn, p. 477). 

NOTE TO § 237. 

Summary Bestitation. 
In FleU Gib. 4. c. 2.) there is a chapter headed De Mnuiio l^oluiiiom§ 

• Where it extends to other thinga or for other demanda, a lien said to be 
gsoenl, hi other eases portioular, see 2 Add. Oon. 1292 «( §eq, ; sad the esass ttierSk 

^ Mc Omlbu V. Davift, 7 Eaet, 5 ; Legg v. Evam, 6 M. & W. 42. PtaSOBSl nftf- 
sentativcs succeed to iht- licus of the deceased. 1 Swsask 8& 
« JoMt V. Tadttim, 9 AL & W. 672. 
' JTilgV&M V. Sm«, 2 a ft Ad. 418. 

• Smith's Merc. Low, 510. 

» Legg v. Evant, 6 M. & W. 86. 

• PeUy v. Wathen, 1 Hare, 361 ; and 1 I>e Q. Mc & 0. 16. 
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in which the writer lays down the donfrinc that a person who has been 
wrongfully ousted may* without delay, forcibly exp«-l the intruder. But if 
judicial assistance was required there does not seem to have been any common 
law remedy of a summary nature by which an ousted possessor could obtain 
restitution. However, by the statutes relating to forcible entrj' and detainer, 
B justice of the peace is empowered, in case a person in possession of land is 
forcibly expelled or kept out of possession, to enquire into the matter, and, if 
force has been used, to compel immediate restitution.* This summary remedy 
doM noi Mem applicable, unlete the eomplanHiii kii at leMt a right to pot* 
aeaa for a imn, or vnleaB be has been in poeaeetUni fbr tbiee yeaia. 

After a eonvieUon for kioeny, lealitntlon of the tbing ttolen ia awwded, 
udeaa it ia a valuable seeniity and baa oone into tbebanda of a third person 
who ionmjlit gave Tabie for k,^ 

' 8 Hen. VI. c. 9. and 13 El. o. 11. 
» 7 ft 8 Q«o. IV. c 2d, g 57. 
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ABi.vDOirinurT of possession, 199^ 201 ; 

[App. cxxiii 

Abatomeut, plea of, when some only are 
Abrogaro, 2S [sued, App. Ixxviii 

AbfltiDcc, presumption from, as to death, 
Absolute duties, App. iii [App. Ixix 
Accessio, liA ; App. zci 

poasessionia, 1^ 
Accessories, 144 ; App. xci 

possession of, 193 
Accessory, merged in principal, H 
Accidents, \2SL ; App. Uxxiii 

no compensation in cases of, 
fl50 ; App. xciv 
Acootint, right to, when barred, App. 
Accusatio, ^ [cxiii. note 

Acknowledgment prevents time horn 

[running, IB2 
what is sufficient to 
prevent time from running, App. 

[cxiv 

Aquiescence, when presumed from si- 

[lence, App. cv 
in not prosecuting rights, 
[App. xiv 
Acquisition of possession, App. cxix 
Actio, ^ 

adjectitisB qtialitatis, 0j[ 
arbitrai-ia, C6j App. xlir 
hoaso fidei, C5j App. xliii 
dativa, 165 ; App. ciii 
directa, Q3 ; App. xliii 
fictitia ; App. xliii 
in factum, 8, 01 

ooncepta, App. xzxv. 
utilis, [xJu 
in jus concepts, App. zxzt. xlii 
in personam, 5^ App. xl. xUt 
in rem, 54^56^ App. xl 
in rem scripta, 56j App. xli 

i'udicati, App. xxxix 
cgis, IM ; App. xxxii 
nteram viDdictam spirans, M 
mixta, 65^ 60j App. xxxix. xlii 
nativa, 165 ; App. ciii 



Actio nominata, M 

per condictionem, App. xxxiii. 

[xxxiT 

judicis poetulationem, App. 

[xxxiiL xxxiv 
manus injectionem. App. 

[xxxiiL xxxiv 
pignoris capiouem, App. 
perpctua, Uil [xxxiiL xxxiv 
pcDiialis, 59^ on 
popularis, 60 
prtcjudicialis, 52, 103 
rei i)«r8ecutoria, 
sacramenti, App. xxxiii 
stricti juris, 66 ; App. xliii 
temporalis, IM. 
utilis, 66j App. xliii 
vulgaris, Q& 
Actions, ^ ct $eq. Sae Actio 

none to enforce a merely moral 
[duty, App. vii 
when several lie, 61j tl2 ; App. 

[xIviL fto, 

at law, and suit in equity, 
[both he, App. Ixvi 
by and against heirs, ftc, 63^ 
[64 ; App. xlix. && 
barred by time, 181 ; App. cxii 
bar of, does not extingiuHh the 
[right, HUl ; App. cxii. cxxvi 
pending, perpetuates rights, 

[180, m 

by what law govern" 
[ed, 22 ; App. xviii 
personal, App. xlv 
real, App. xlv 

Actores, 109 

Acts, impossible, App. Ixxxiil 
invalid, 70, 11 

several on same day, priority of, 

[App. IxT 
of Parliament. See Statutes 

private, App. xxiii 
Actual possession, App. cxvii 
Actus legitimus, IM 
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AdjecUoDCS, App. xxxvii 
AHjudicatio, App. xxxv. zxzvi 
Adolescenios, 117 
Adopted law, II 

force of, 35j App. xi 
Adoption givee rii^e to agnatio, 120. 
Admiuitttratores, lii^ 
Ad rem, ju*, fil 

Advowsoo, right to, when barred, App. 
Adnotationes, 32j App. xxiv [cxii 

jEtttimatio, 148 ; App. xcii 

communis, llfi . . 
singularis, lifl 
JEtaa prima, 1^ ; App. Ixxviii 

pupillaria, 117 ; App. Ixrviii 
secunda, 117 ; App. Ixxviii 
Affections, damages for injury to, I£l ; 

[App. xcii 
Affinee, 123, 121 ; App. IxxxL Ixxxii 
Afiinity, 122 ; App. Ixxxi 

canon law as to, 123 

Ago,m 

table of agefl, App. Ixxviii 
Agent, poesession gained by, 196; App. 

lost by, 2Q1 [cxxi 
not always allowable, IM 
Aggregate things, 112 
Aggression, SS^ ^ 
Agnati, HQ 
Aguatio, App. Ixxx 
civilis, 120 
naturalis, 120 
Aggravated wrongs, App. xciv. xcv 
Agreement. See Contract 
AJiouation, 69^ TOi App. ii 
of duties, JO 
of poBBcsaion, 195 
by corporations, ijCLS 
Alternative duties, 71, &c. 

danjages for breach 
[of, App. xcv 
legacy, App. Iv 
rights, &c., 71j &a; App. liv 
Ambiguous conduct, 1Q& ; App. civ 
words, 15 

American doctrine, as to void laws, 

[App. viii 
Analogy, interpretation by, 12 
Anatocismus, 1^ ' 

Animals, wild, possession of, 2S)Q ; 

[App. cxxii 
Animus possidendi, 189, ISO. 
Anomalous laws, 2D 
Appeal, decision, of Court of, App. xii 
Approval, subsequent, App. cv. cvi 
Appurtenances, 144 
Arbitraria actio, App. xliv 
Arctitudo, Ilfi 
Argumentum a contrario, 15 
Arrangement, 2 

Roman, 1 ; App. iv 



Arrangement, Thibaut's, S ; App. iii 
of the Code, 1 

Institutes, 1 
Pandects, 1 

As, App. xcvi 

Assault, action for, when barred, App. 
Assent, 167. IM ; App. civ [cxiii 

subsequent, O ; App. cv 
Assignment. App. Ii. lii 
Autlientic interpretation, "^liii 
Authentics, 3fi 

preferred to the Code, SA 
Authority, in more than one, does not 
[survive, App. Ixxv 
subsequent, App. cv. cvi 
AutoDomical laws, IS 

Bamkbuftct of one of several persons 
[jointly bound, App. Ixxiv. note 

Bastards, not infamous, 12± 

Battery, action for, when burred, App. 

Beneficia, 27 [cxiii 

Betterments, allowances for, App. cxxiv 

Bilateral, App. xxix 

instruments, interpreting, 5% 
relationship, 121 

Bible, authority of, 10, 11 ; App. vii 

Birth, IQQ 

must not be prevented, IQQ 
proof of, mi 

Blood relationship, 120 

Bona fide possession, App. cxix 

Bona fides requisite to prescription,App. 

Bono; fidei actio, App. xliii [cx 

Body, diseases of, 119 ; App. Ixxix 

Bond merges what debts, App. Ivii 

Bonorum cessio, App. xxxix 

distractio, App. xxxix . 
emptio, App. xxxix 

Breach of trust, interest payable on, 
[App. xcviii. xcix. o 

Brutum fulmen, App. Ix 

Bye-lawB, 106j App. Ixxi 

Cahok law, of what it consists, 12 
how far observed, ^ 
adopted in England, App. xi 
as to affinity, 123; App. Ixxxi 
heur's liability, 65 
moral duties, 8 
possessory remedies, 
oaths, U [210, &o. 
prescription, HI 
relationship, 122. 128 ; 

[App. Ixxxi 

usury, 15a 
Capacities, one person with several, App. 

[Ixix. Ixz 
Capacity, legal, gfi. See Status 
Capio pignoris, App. xl 
Capital, interest limited by, 159. Ifi2 
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Ciptiis dimioTitio, IQl 
Caput, 99j A pp. xcvi 
Caatratus. 119 

Care, duty to take, 132, Ac; App. Ixxxr. 
See Negligence 
tuiually taken in one's own nflain, 
[ifBufficient, IM; App. Ixxxvii. 
Carpi»v on discount, ; App. ci 
Carri«T8, App. Ixxxvii 
Cauaaie, lil 

Ceaaio bonorum, App. xxxix 
Character, 12 j ; App. Ixxxii 
Chattel, App. xlri 

belonging to several jointly, 
[App. Ixxvi 
poraemion of, how acquired, 
[App. cxx 

. successors of corporation sole 
[do not take, App. Ixxi 
Choice, right of, Zi, fta ; App. Iv 

gone when made, 73 
Civil actions, 53. 

process, Roman, App. xxxiL, ko. 
. produce, HI 
relationship, 12Q 
Clementina, 12 

Code, arrangement of, i ; App. ▼ 

prefen-ed to Pandects, iii 
Cognati, 119 

duplices, triplices, &c., 122. 
Cognatio, US. ; App. Ixxx 
civilis, 12Q 

multiplex, 122 . . 

naturalis, 120 
spiritualis, 
Cognitio extraordiuaria, App. li 
Cohabitation, 123 
Collateral relations, 121 
Collegium, liiS " ' 

licitum, 106 
Collision of laws. 35^ &c. S(e Laws 
of rights, Ac, 12 ; App. Ivii 

direct, II ; App. Ivii 
indirect, TTj App. Iv li 
Commercium, App. 1 xxxix 
Commodum repnssentationis, 163 
Common, rights of, time of prescription 

[for, App. cix 
seal of corporation, App. Ixxiii 
things, App. xc 
CommTinio, 104, App. Ixx 
Commutative justice, 20j App. xvii 
Companies, directors ol; App. Ixxiii 
foreign, App. xviii 
majority of members of, 
Compensatio, 113 [App. Ixx. Ixxiv 
Cumpensatiou, 150; App. xciiL See 

[Damages 
for improvements, App. 

[cxxiv 

incase of an alternative 
[duty, 



Compensation, in case of impossibility 

[to perform, TA 
right to, gives rice to 
[a lien, 

Compound interest, 160 ; App. xcix 

in cases of discount, 
things, U2 [164 
Compo880«?io, IM 
Compulsion, power of, &2 
Computatio civilis, &2 
Computation of degrees of relationship, 
|12'2 ; App. Ixxx. Ixxxi 
of tune. 87. &c. ; App. Ixiv 
Concurrence of actii^ns, 61 ; App. xlvii 
rights, &a, 76_i Appi 
Condemnatio, App. xxxv. xxxvi [Ivii 
Condctentio, IM 
Condictio triticaria, 1L2 
Condicliones, £5 
Conditio, 5cr Condition 

aflirmativa, 79 
casualis, 80 ; App. Ix 
deficit, aii ; App. Ix 
derisoria, 81 ; App. Ix 
exLstit, App. Ix 
impossibilis, 81 ; App. Ixi 
in prajtoritum, 79 
mixta, 80j App. Ix 
ncgativa, 79 
pendet, SI ; App. Ix 
potestativa, 80 ; App. Ix 
prrosenn, 19 
promiscuc^ M 
resolutiva, 2& 
suspensiva, X2 
tacita, 19 
turpis, 81 
Condidons, 78^ ; App. lix 

how distinguished firom 
diet, App. Ixiv 
tnodut, App. Ixvii 
affirmative when fulfilled, 

[82 

breach of, equitable relief 
[in cases of, App. Ixiv 
contradictory, 81 
derisory, 81 ; App. Ix 
disjunctive, App. Ixiv 
effect of, 8lj 83j App. k 
fulfilment of, Si 
impomible, 81 ; App. 1x1 
negjitive when fulfilled, 82 
Don-fulfilment of, 83 

when equivalent to 
. [fulfilment, 85j App. Ixiii 
performance of, 84; App« 
effect of, App. Ixi [Ixiii 
unperformed when deemed 
[performed, 85^ App. Ixiii 
possible, gl ; App. Ix 
precedent, 79j App. lix . . i 
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CoDditions, part-performed, App. Ixi 

if xmperfonned, no 
[delay, App. Ixri 
assent a, App. cvi 
•ub«equent, IS ; App. liz 
unlawful, App. Ixii 
Condominium, 104 
Confirmation, IM ; App. ov, cvi 

of void act, App. cvi 
Conflict of Laws, 35, Ac. ; App. xxiv. 

rights, 21 ; App. Ivii 
Confusion of rights, 75, 76j App. Ivi 
Connected things, 112 
Conreus, 111 ; App. Ixxiv 
Construction, 12. Sec Interpretation 
Conaangninity, 12Q. 
CuuBecrat<xl thiogfi, 137 
Consequences intended, App. dr 
Consent, 167, IM 

evidence of, App. civ 
Consideration, See Moral Duty 

degree of care to be 
[taken when there is no, 1^ ; App. 

[Ixxxvii 

Conalitutio personalis, 27j App. xxiv 
speoialis, App. xxiv 

Constitutum possessorium, 197 
Constructive posaesaion, App. cxvii 
CoDsuetudo, 11. See Custom 

abrogatoria, 1^ 

aflinnntiva, 15 

constitutiva, 15 

correctoria, L5 

derogatoria, 15 

negativo, 15 
Continuance of rights, Ac, App. cv 

same state of things, 

[174. m 

Contracts of corporations, App. Ixxtii 
creating joiiit rielita, 112 
damages in cases of, App. xcT 
of drunkards, App. Ixxix 
executor suing on, tie. App. 

[xlix. 1 

heir suing on, &c., App. xlix 
innominate, App. Ixviii 
of lunatics, &a, App. Ixxix 
money paid in puntuance of 
[illegal, App. liii 
nominate, App. Ixviii 
performance of which is im- 
[possible, App. Izxxiii 
time important in, 92^ App. 

pxvi 

usurious, 153 ; App. xoviiL 
Contribution between 

persons jointly interested, 115 ; 

[App. Ixxvii. Izxviii 
interest payable in cases of, 157 
wrong doerv, App. Ixxviii 
Conventional laws, la, 18, Ig 



Conversio actus juridici, H ; App. liii ' 
Co-possessors, ll«3, 194 ; App. cxx 
Corporations, 105, Ac. ; App. Ixxi 
byo-Iaws, 106. &c 
can do wrong, App. Ixxii 
common seal, App. Ixxiii 
contracts of, App. Ixxiii 
creation of, App. Ixxi 
dissolution of, effect of, 
[on property of, 1Q8 
distinct from their mom* 
[be re, App. Ixxii 
foreign, App. Ixxi 
majority of members of, 
[App. xvii 
name, App. Ixxiii 

effect of a change in, 
[App. Ixxiii 
mimber of members, IM 
possession by, 194, 197 
power of, App. Ixxii 
taking benefit, take buiv 
[den, App. Ixxiii 
treated as minors, 103 
Corporeal things, IM 
Corpus, IMi Iflfi 
Corpus Juris, arrangement of, 4. 

ecu diet of laws in, 35, M 
how referred to, App. viii 
Corrd, 111 ; App. Ixxiv 
Courta, decisions of, 14i App. xii 
Covenants, aSecting heirs, App. xlix 
Crime, ignorance no excuse, App. xxi 
committed abroad, 37i App. xxvi 
by corporations, App. Ixxii 
by drunkards, App. Ixxix 
of lunatics, &c ; App. Ixxix 
remedy for, dies with person 
Criminal actions, &S [injured, 61 

information must be applied 
[for quickly, App. cxiv 
laws, 5S 
Criticism, 49 

Crown bouud by laws, App. xviii 
Culpa, 12!L See Negligence 
consequences of, 132 
degrees of, 131 ; App. Ixxxiv 
evidence of, 135 
ignorautio), 12fi 
in abetraoto, 181 
in concreto, IM 
lata, 131^ 135; App. Ixxxiv 
levis, IM ; App. Ixxxiv 
levissima, 131 ; App. Ixxxiv 
versntise, 12^ 
Custodia, ]M 
Custom, 1A ; App. xiii 

evidence oC IT ; App. xvi 
similarity of acts, II 
one act enough, App. xiv 
when not necessary, IB 
interest payable by, App. xcvii 
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CoBtom, interpretation by, 1^ 

legal force of, lli ; App. xv 
meaning of, App. xiiL xv 
nature of, App. xiv 
. negative, IS 



Damaok caused by another, 152 

must not be too remote, App. 

(xcv 

which might have been ayoided, 
[150 ; App. Ixxxvi 
which woula Have occurred 
under any circumstances, ^ ; App. 

[Ixxxviii 

Damages, 148, IM; App. xcii. ike 
[also Compensation 
liquidated, App. Iv 
measure of, App. xcvii 

duty being alternative, 22 
when payable, App. xciii 
where there is delay, 92^ 
[App. Ixvi 
though performance is im> 
[poRsible, lA ; App. Ixxxiii 
Damnum, liH ; App. xcii 
abnolutum, 149 
absque injuria, App. xxx 
casuale, ikfl 
culpoBum, 149 
dolosutn, 
directum, lifi 
emeiigens, IA& 
ex re, 1^ 
extra rem, 
liberum, 149 
mixtum, 150. L&l 
negativum, lifi 
p08itiT.um, 148 
Dangerous animals, App. Ixxxviii 

occupation requires extra 
[care, App, Ixxxvi 
Day, 87 : fractions of, App. Ixiv. Ixv 
several events happening ou same, 

[App. IxT 

first k last, reckoning of, App. Ixv 
Death, effect of, on remedies, App. xlix 
of one of several jointly inte- 
[rested, App. \Ay 
proof of, IM ; App. Ixix 
Debitum natur&le, 8 
Debts, interest on, App. xcvii — xcix 
transferable in equity, App. li 
Deceit avoids a rescript, ; and a 
[private statute, App. zxiii 
Decisions, judicial, 13j App. xiii 
Declaratory interpretation, 45, 46^ 48 
Decree in Roman suits, App. xxxix 
Decretum, 22 ; App. xxiv. xlv 

Gratiani, 12 
Deduotio, App. xxxiii 



Defence, 67 

barred by time, IM; App. 
self, ^ [cxv. cxxvi 

Defendant in a better position than 

[plaintiff, ^ 
Definite ])rc8cription,175 ; App, cix 
Defensive, actiug ou, iii 
Deferre jus jurandum, App, xxxviii 
Degrees, of care, 131, &c. ; App. Ixxxiv 
relaiionthip, I2U ; App. ixxxi 
Delay, 90^ 4c. ; App. Ixv. See Mora 
commencement of, 95 
curing, 94^ Ac. 
effect of, 91, 4c. ; App. Ixvi 
interest payable in case of, IM 

not in England, App. xcvii 
of one of several jointly interest- 
on both sides, M [ed, lli 
in prosecuting rights, App, cxiv 
Dementeis, 118 
Demonstratio, App. xxxv 
Demonstratio in an actio in factum 
[coucepta, App. xlii 
Derisory conditions, &1 ; App. lL 
Derived possession, IMII 
Derogaro, 22 

Destniction of object of alternative 
Desuetude, 12 [right, 72 

Detention, IM ; App. cxix 
Development of laws, App. xii 
Dies, 85j App. Ixiv 

bissextus, &A 

cedit, 85j App. Ixiv 

intercalaris, (jj. 

jusU, App. xxxiv 

prior, 

posterior, M 
venit, S5j App. Ixiv 
Dig^t, arrangement of, A ; App. v 
Diligence, 18u. See Culpa, Negligence. 

absolute, IM 

amount required, 122 

rt-lative, IM 
Diligentia, 130, 1 A2 : App. Ixxxi v 

in abstracto, ihn 

in coucreto, 130 
Direct collision of rights, 72 ; App. Ivii 
Directa actio, App. xliii 
Directors of corporations, 109, 110 

of companies, App. Ixxiii 
Discharge by delay, 93 
Disclaimer, App. 1 
Discount, 163 ; App. c 
DisjuDctive condition, App. Ixiv 

rights, 11 ; App. Uv. xcv 
DisRobition of partnership, App. Ixx 
Di>«tractio bonorum, App, xxxix 
Distributive justice, ; App, xvii 
Divine law, 10 ; App. vii 
Divisible things, 113 ; App, xd 
Documents to prove customs, lj[ 
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Dower, right to arrears of, when barred, 

Dolus, 129^ lafi [App. cxiii 

Domicil, law of place of, App. xxv 

Double damages, App. xdv 

Droit, App. ii 

DruokennesB, App. Ixzix 

Duplicatio, 69j App. xxxvii 

Duration of laws, ^ &c. 

Duties, 10 

absolute, App. iii 
alienation of, Zfi ; App. li 
alternative, 71i &c ; App. liv 

damages for breach of, App. 
collision of, 16 [xct 
concurrence of, 15 
confusion of, liJ 
continuance of, App. CV 
ex lege, IM 
extinction of, App. cv 
extinguishment of, App. Ivi 
immediate, 1C5 ; App. ciii 
inducing another not to perform, 
[App. xciv 

in Bolidum, 111. &c., HA ; App. 
joint, App. Ixxiv [Ixxiv 

and several, App. Ixxvi 
mediate, 165 ; App. dii 
modifications of, ISx See Con- 
[ditions. Dies, Modus 
moral, 8^ Q. 

in England, App. vii 
nature of, not changed by a 
null, Ac, 170 [penalty, Ii 
one person with several, liiS 
one in several persons, IM 
relative, App. iii 
renouncing, 70i App. I 
restoration of, 185 
strengthening of, TA 

Easkmkkts, time of prescription for, 
Ecclesiastical things, 137 [App. cix 
Edicta, 32j App. xxiv 
Ejectment by one joint tenant against 
[another, App. Ixxvi 
possession sufficient to sup- 
[port, App. cxxv 
Election, right of, 7L «c 

with whom, 71 i App. \y 
gone when made, 78 
See Option 
Embryo, 100 

Emperor, how far bound by laws, 23 
Emptio bonorum, App. xxxix 
Entails furuitih an example of a statute 
[repealed by custom, App. xv 
Entirety. Su Uuiversitas 
Entry does not prevent time from 
[running, App. cxiv 
Episcopal rights not acquired by pre> 

[scription, 179 



Epistolse, 82 ; App. xxir 
Equality, presumption o^ 104, 111 
Equitable rights, 

conflict between, App. Iviii 
not ignored at law, App. Iviii 
Equity, ii 

construction of instruments 
[Rame in, as in law, App. xxix 
debto aafiiguable in, App. li 
English system of^ App. Iviii 
interest given in, App. xcviii. c 
enforces moral duties, App. vii 
relieves in case of breach of 
[conditions, App. Ixiv 
suit in, and action at law, both 
[maintainable, App. Ixvi 
Buppliea want of 

common seal, App. Ixxiii 
formalitiee, App« civ 
Evading law, 38^ 52i App. xxxi 
Evidence in Roman actioui^, A pp. xxxviii 
of custom, 12j App. xvi 
of life and death, App. Ixix 
of prescription, lli 
See Proof 
Exccptio, OJ ; App. xxxvii 
certa, fia 
dilatoria, 6^ 
divisionis, 111 
exciissionis, ill 
in factum, 68 
in rem, 

in personam, fifi . 

mixed, OH 

nominato, Q£ 

obreptiouis, ^ 

ordiuis, 114 

peremptoria, 6S 

personse cohtcrens, M 

popularis, (is ; 

rci cohsDreus, Ijfl . 

BubrcptioniB, 84 

vulgaris, 

barred by time, ISA 
founded on the jus gentium, 
[App. vl 

moral duties enforceable by^ 

[8, a 

Execution in Roman civil process, App. 

[xxxiL xxxix 

Executors, actions by and against, App. 

[xlix 

Exemplary damages, App. xciv. xcv 
Exercise of rights, ^ ; App. xxx 
ExpensQ), 146 
Express will, IM 
Extensive interpretation, 45 — 47 
Extinction of actionB.lSl ; App. cxii 
alternative duties, 22 
rights, tic, mSi ; App. cv 
Extinctive prescription, IM ; App. cxj 
Extiuguishmcnt, 75^ 76j App. Ivi 
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Extinguishment, temporary, 26 
Extraordinaria cognitio, App. xl 

judicia, App. xl 
Extravagantes, 12 

Extrinsic evidence in interpretation, 

[App. xxix 

Fact, ignorance of, 21 

False imprisonment, action for, when 
[barred, App. cxiii 

Felony, civil remedy for, App. xlviii 

Featuca, App. xxxiii 

Rcti poflseseores, IM 

Fictions in Itoman civil process, App. 

Fictitia actio, App. xliii [xliii 

Fictitious assent. IM 

Fix entitled to interest, 155. ISfi 
when its actions are barred, IS2. 

Force may be used to protect posses- 
[sion, App. cxxiii 

Forcible entry, App. cxxvii 

Foreign company, App. xviii 

cor)>oratiouH, App. Ixxi 
countries, acts in, App. xxt 

i'udgment does not uiergo cause 
aws, SI [of action, App. Ivii 
marriages, App. xxvi 
revenue laws, App. xxvi 
sovereign, App. xviii 
transactions, interest payable 
[in cases of, App. xcix 
Foreigners bound by laws, 23; App. xviii 
bound to know our laws, 
[App. xxj 
Formalities, lC»i, &c. ; A pp. ciii 
directory, App. liii 
observance of^ App. ciii 
Formula, 56j App. xxxv 

in fiictum coucepta, App. xxxv 
in jus conoepta, App. xxxv. 

[xlu 

prtejudicialis, App. xxxvi 
Forum, law of, 31 
Fractions of days, App. Ixv 
Fraud, m 

contract not to be answerable 
Freedom of action, [for, void, 122. 
Fructus, lAA 

civiles, 147 

consumti, 147 

exstonteo, 146 

extniordiiiarii, IM 

industriales, lifi 

ordinarii, liii 

pondentes, 

pcrcepti, liii 

percipiendi, 147 

uatuiules, li& 

separati, 146 
Fruits. See Fructus, 1A& 
Fungible things, 112 
Furiosi, Ufl 



Oaim prevented, US 

caution as to giving 

[damages for, App. zciii 
setting off, against Iosh, Li5 
Gains, HI; App. xcii. See Mesne Profits 
General laws, 'il 

repealing particular, App. xxvi 
words, 60j App. xxvi 
Germani, 121 

Crerman Law, as to binding the Sove- 

[reign, 12 
infamy, 126—127 
interest, 157—159 
moral duties, 8, a 
Germany, adopted law of, 11 
Gesetz, App. ii. iii 
Glossators, App. viii 
Grammar, rules of, to be observed, App. 
Grammatical interpretation, 4il [xxvii 
Gross n^ligence gives rise to mora, iiH 
Lability contined to, when there is 
[delay on the other side, S2. 
who answerable fur, App. Ixxxvii 
contract not to be auiswerable 
for, void, 1^ ; but in England, «ee 
the case in App. IxxxvL note a 
Guardiansbip 

position of law of, 3 
Guardians, possession of, 197 



Half-blood, 121 

Uandluug, 128 ; App. Ixxxiii 

Harbours common to all, IM 

Health, US ; App. Ixxix 

Heir,, actions by and against, 63j App. 

extent of his liabilities, Ixv [xlix 
Hermaplirodites, 116; App. Ixxviu 
Hermencuticfl, 12 
Hobbes's definition of law, App. vi 
Hofibiann on discount, 163 ; App. ci 
Holy things, 131 
Honores, 109 

House, possessor of, possesses what is 
Human form, S£ [in it, App. cxxi 
law, 11 ; App. 1 

Idiots, 118 ; App. Ixxix 
Ignominy, 121 ; App. JxxxiL 

See Infumia 
Ignorance of law, 24j App. xix, tte. 

equivalent to mala 
[fides, m 
of fact, 2& ; App. xix, to. 
Illegal conditions, App. Ixii 

contract, money paid in pur- 
[suance of, App. liii 
Illegality of intention, App. xxx 

partial, App. liii 
Immediate duties, App. ciii 
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Immemorial preflcription, H^; App. 
Immoveable rights. 111 [cviii 
thiDgB, lAQ 

governed by what 
Immunitai, 1119 [law, 38^ App. xxv 
Impensse, lAA 
Impluratio, 8 

officii judicu, 67 
Impossible acts, App. Ixxxiii 

alteruative duties, App. It 
conditions, App. IzL &c. 
Impotence, App. Ixxix 
ImproToments, 2M ; App. cxxiv 
Impuberes, 111 
Incon-fistent rights, 16 
Incorporatiun, App. Ixxi 
Incorporeal hereditaments, who pos- 
[seases, App. cxxi 
things, 13a 
Indictment to protect public things, 

[App. xc 

Indirect collision of rights, 77j App. 
Indiviaible things, 148 ; App. xci [IvU 

create a joint interest, 112 
Infamia, 12A 

facti, Ui 
immediata, 
juris, Lii 
mediata, 15t& 
Infiuny in England, App. Ixxxii 
Infantes, 117 

possession by, 194. IfiZ 
Infantia majores, 117 
proximi, llil 
Infants en ventre sa m^re, App. Ixix 
liable for torts, App. xciv. 
See Minors 
Injury. Set Damage, Damnum, Torts 
Innkeepers, App. Ixxxrii 
Innominate, App. Ixviii 

contracts, kc, effect of 
In personam, App. xxii [modus on, 91 
actio, 54_i App. xl 
exceptio, 
inteutio, App. xli 
jura, 6Ij App. xli 
privilegia, 2& 
rights, 51 
In re aliens, jus, ^ 

jus, 57^ 5a 
In rem, App. xxii 

actio, 51i App. xl 
exceptio, &^ 
intentio, App. xli 
jura, App. xli 
mora, iia 
privilegia, 2& 
rights, 62 
Bcripta, actio, StS 

intentio, App. xli 
In Bolidum, 111. ^& ; App. Ixxiv. Su 
Joint Duties, 114 



Institutes the, plan of, 5^ App. ▼ ' 
preferred to Digest, SU 
Instruments, interpretation of, &1 ; 
Inteutio, App. xxxv. xxxvi [App. xxix 
in personam, App. xli 
in rem, App. xli 
in rem scripta, App. xli 
in an actio in factum oonoepta, 
[App. xlil 

Intention, effect of, App. xxx 

in cases of tort, App. xciv 
more, 128 ; App. Ixxxiii 
presumption as to, App. civ 
to be sought by interpre- 
[tation, 50, 51 
from words, App. xxvii 
Interdicts, 56j App. xliv 

to protect public things, 1Z& 
adipiscendee possessionis, 2ilfl 
de eland, posfiessioiie, 21112 
de lib. hom. exhibendo. IQZ 
de loco publico, ftc, 139 . 
da vi, Ac, 2Q& 
de via publics, kc, 189 
duplicia, 57, 207 
exhibitoria, M 
mixta, 207i 2Q& 
ne quid in flumine, IM 
no quid in loco, 138, IM 
ne vis 6at, kc, ^ 
possessory, 51 

Roman, 
modem, 210. 
prohibitoria, £7 
recup. pofis., 206, 2QS 
restitutorift, ^ 
retin. poss., 206^ 201 
simplicia, 51 . . 

unde vi, 2Q& 
ut in flu mine, kc, 189 
uti possidetis, 2111 
utrubi, 201 ; App. cxxvi 
Interesse, 147, note * ; App. xcii 
Interest, li(2 ; App. xcvi 

cessation of, 162 ; App. o 
compound, 160; App. xcix 
German, 157 
illegal, 1 5(3 ; App. xcviii 
limited by capital, liiB 
payment of^ how, IM 

beforehand, 161 
in what caaos, 153 ; 

[App. xcv. o 
for delay. 92; App. 

[Ixvii 
too much, 161 

rate of, 155 

in England, App. xcviii 
Roman table of, App. xcvi 
Interlocutiones, 83j App. xxiv 
Intermeddling gives no right to oom- 
[pensation, App. xciii 
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Intermftddling, impose!! oblip^tion to 
[take greatest care, IM 
InterpreUtio, 46^ note g 
Intorpretotiun, of laws, i2 ; App. xxrii 
jura singularia, 47 
privilegia, 45, 47^ 
[48 

other inatrumentA, 
[49 ; App. xxix 
authentic, 4^ 
by analogy, 41 
cuHtomary, 43 
declaratory, 46^ ifi 
doctrinal, 
extensive, 46^ 47 
grammatical, 44^, ftc. 
. V legnl, 43 
liberal, 4j 
literal, 

logical, 43^ A& 

restrictive, 46, 47; 

strict, 4A [App. xxviii 

usual, i2 
Intemiptio civilis, 17ti 

natural is, 176 
Intemiptious, iu limitations of actions, 

[184 ; App. cxiv 

to prescription, ; 
Interusurium, 163 [App. cx 

Ipso jure, do. 

laaue, joinder of, App. xxxvii. xxxviii 



Jkws, their view of the Bible, 10 
Joinder of plaintiffs, when necessary, 

[App. Ixxvii 

Joint interests, 111, kc. ; App. IxxiT. Ac. 

effect of set-off in cates 
[of, 113 ; App. Ixxvii 
effect of bankruptcy iu 
[cases of, App. Ixiv 

•Index, App. xxxii 

•Indge-mmie law, remarks on, App. xii 
Judges, have to interpret, App. xxix 
legialute, App. xii 
decisions of, how far binding, 
[13 ; App. xii 
not requisite to 
[validity of custom, 16j App. xiv 
notice customn, 211 
laws, App. xvi 
promulgation of laws, 
[21 

Judgments carry interest, 157 ; App. 

[xeviL xcix 
merge cause of action, App. 
Judicta duplicin, App. xxxix [Ivii 
cxtraordiuaria, App. xl 
ordinaria, App. xxxv 
Judicial remedies, 54^ iSee Judges 
Jura in personam, App. xU 
in rem, App. xii 



Jura singularia, interpretation of, il 

See Jus, Law, Rights 
Juramentum delatum, App. xxxviii 

to prove customs, IS 
promissurium, H 
Juris Frsecepta, S 
Jurisprudence, Ij^ 2 

province of, App. ii 
Jurists, opinions of, H 
Jus, Ij 2^ 58 ; App. ii 
actionum, 5. 
ad rem, 51 
attributrix, 20^ note z 
civile, L note r, 8; App. v. vi 
cogens, 20 

commune, 80 ; App. xxiii 
consuetudinarium, Ii 
conventionale, 2lij2 
exorbitans, App. xxiii 
expletrix, 20, note z 
gentium, 2^ Tj App. v. vi 
in }tersonam, 6Ij App. xii 
in re, 57. 5fl 
in re aliona, 23 
in rem, lil ; App. xii 
jurandum. See Juramentum. 
legale, 2M 
merum, S 
mixtimi, 8 
naturale, t ', App. v 
non Bcriptum, lij 
objectively, App. ii 
penuissivuin, 20 ; App. xvii 
per»ouarum, 5j App* iii. iv 
positivum, 8 

poBseesionis, 2M ; ^App. cxviii 
prajceptivum, 2il 
privatum, 2, i 
prohibitivum, 2fi 
publicum, 2, A 
qtialificatum, 205 
relatum, App. xxxviii 
rerum, 

retentionis, 204 
sacrum, 4 
scriptum, lil 
simplex, 2illi 

singulare, 27j note S£ ; App. xxiii 

subjectively, App. iii 

testameutorium, 2il^ 

Ulpian's division, App. v 
Jtintice, 2Q 

commutative, 20^ App. xvii 
distributive, 20j App. xvii 
external. 20, note z 
internal, 20^ note £ 
laws opposed to, App. vii 
Justinian's coUectious, App. iv 



Kit, Dossession given by, App. cxxii 
King, how far bound bylaws, App. xviii 
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LaciIes, in sueing, App. cziv 
Laud, poMeasiou of, how acquired, &c., 

[App. cxx 

right to, when barred, App. czii. 
Lapse of time, App. cvii Kj. [cziii 
Larceny, restitution in, App. cxxvii 
Law, Bcteuce of, 2 

and euuity, App. Iriii 
Lawa, L See Jus 

divisions of, 2 

administrative, 2 

adopted, U 

force of, App. zi 

anomalous, 

autonomical, Ifi 

bye-, 106 ; App. Ixxi 

canon, LL See Canon Law 

compulsory, 

constitutional, 2 

conventional, IS^ IS 

criminal, ^ 

customary, \A± See Customs 
divine, lOj App. i 
foreign, SI 
general, 21 
homespruug, 11^ 12 
human, 10^ llj App. 1 
improper, App. i 
inconsistent, aU. iH 
intemation^, 2 
judicial, H 
moral, Q 

natural, I ft »tq. ; App. i 
orduiuod, Li 
particular, 10 
penal, ^ 

ponuissivo, 20 ; App. zvii 
positive, Ij 111 

Hobbee' definition, App. vi 
private, 2 
prooer, App. L 
public, 2 

retrospective, 21^ 22j App. xviii 
Roman, how far important* S 

special, 21 
universal, LQ 
imwritten, 10^ 13 
void, App. vii 

written. 1£! 

geucral ubscrvations on, App. i 

binding power of. 2Q 
whom they bind, 22 
on the crown, App. zviii 
from what time binding, 21 

character of, i£Ul 

construction of, 12 
See Interpretation 

conflict of, 

of the same state, S5j App. zv 
ofdiflercnt states, 37j App. 

consequences of, 52 [zziv 

of England, App. viil 



Laws, evasion of, S8. 52 ; App.zzzl 
ignorance of, 2ij App. zzi 
interpretation of^ i3i 

See Interpretation, 
judicially noticed, App. zvi 
obsolete, when not, App. zzviii 
progreas of, App. zii 
promulgation of, 21 
repeal of, 39^^ Ac. ; App. xxvi 

repealing, apply to what was 
the geueiikl rule, 40 ; App. 

[xxvi 

ceasing, because no longer 
[fit, App. xi 
the reason of which has 
[ccMsed, App. zzviii 
subjecting one'e-self to, 18 
Lawyers, opinions of, 11 
Leap year, 8L && 
Legiicies, alternative, App. Iv 

right to, when barred, App. 

[cziii 

bear interest, IM ; App. zcvii 
Legal possession, App. czvii 
Legis actio, liiQ ; App. zxzii 
Legitimatio miuus plena, 127 
L«gee generales, App. zziii 

person ales, App. xziv 

specialcs, App. zxiii 

See Laws 
Loibniis on discount, Ifii ; App. ci 
Leprosy, App. Ixxiz 
Levis notsc macula, 12fi 
Lex, Set Laws 

domicilii, App. zzv 
Libel, action for, when barred, App. 
Liber eztra decretum, 1^ [cziii 

SextuB, 12 
Liberal interpretation, 45 — 47 
Liberty, personal, how secured, 102 
Libri Feudorum, 12 
Lien, 2M ; App. cxzt 
Life, 100 

evidence of, App. Ixiz 
Light, time of prescription for, App. 

[ciz 

Limitations of actions, IM : App. czii 
See Statutes of Limitation 
of time (dies), 85 
Liquidated damages, App. Iv 
Lis in jurandum demissa, App. zzzviii 
pendens, App. zxxviii 

perpetuates rights, 180, 1S2 
Literal interpretation, 15 
Litis oontestatio, 61 ; App. zzzvii 

action survives after, fiS 
Logical interpretation, 13 
Loi, App. ii, iii 

Looking on, efiect of, App. civ. ct 
Loss. Set Damage, Damnum 

the measure of damages, App. 

[zdi. xciv 
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Lofls, settbg off, ognldst gain, 1^ 

of poaseasioD, App. cxxii 
Lot, when necessary to decide by, 
Lucid intervolii, ll'J ; App. Ixxix 
Lucrum iaiorceptum, lin 
Lunatics, US 

Maqistratds, App. xxxU 
MajoruB, 117 

Majurity, power of^ 18_i App. xvii 
iu a commuuio, ii>^ 
company, App. Ixxiv 
corporations, App. Izxii 
partnerships, App. Ixx 
Mala fides, ignorance of law deemed, 177 
Malicious exercise of rights, 52 ; App. 
Mandata, 32j App. coxi [xxx 
Manna iujectio, App. xxxiiL xxxiv. 

[xxxix 

Manuscript text, ifi 

Manuum cousertio, App. zxxiii 

Marriage contracts construed liberally, 

foreign, App. xxvi [60 

rttltttoufthip by, 12^ 

settlements, how far rovocable, 
[App. Ixiz 

Masters ac<^uire possession by their 
[servantt*, 1H7 : App^ cxxi 
possess their fugitive slaves, 2M 
Marshalling, App. Iviii 
Maxims : — 

Accessio accoasionia non datur, 155 ; 
App. xci 

Accessorium s«quitur suum princi- 

pale, App. xcii 

Actio porBouulis moritur cum per- 
sona, App. xlvii. 1 

Cessante ratione legis ceseat lex ipsa, 
il ; App. xi. xxviii 

Communifl error facit jus, App. xiii 
. Conhrmatio omucs supplot defectus, 
App. cvi 

Cum duo jura in una persona con- 

currunt, toquum CHt ac si essent 

in diversis, App. Ixx 
Com quod ago non valet ut agam, 

valeat quantum volere potest, 

App. liv. civ. cvi 
, Pieri non debuit sed factum volet, 

App. ciii 

He who will have equity must do 
equity, App. vii. cxxvi 

Ignonuitia iacti excuaat, Ac, App. 
xxi 

Impossibilium nulla ^ est obligatio, 

App. Ixixiii 
Impottiutiacxcusat ]egem,App.lxxziU 
. In tequali jure melior est conditio 

possidentis, App. cxxiii 
In fictione legis semper aubsisiit 

equitas, App. xviii 



Maxims : — 

In pari delicto melior est conditio 

defendcntis, App. Ixxxvi 
In re communi potior est conditio 

prohibentis, App. Ixx. Ixxii 
Inter tertioe acta, tertiis neo nocent 

nec possunt, App. cviii 
Ipee autcm rex non debet esse sub 

homing, &c., App. xviii 
Jura generuliter constituuntur, App. 

xxviii 

Jus accresccndi inter mercatores 
locum uou habet, App. Ixxv 

Jus et obligatio sunt correlata, 1; 
App. iii 

Law and equity both, prevail against 

equity only, App. Iviii 
Lex fori regit remedium, App. xxvi 
Lex loci regit actum, App. xxv 
Lex non cogit ad impossibilia, App. 

Ixxxiii 

Kemo caussam possessionls ipse aibi 

mutare potest, 201 
Nemo debet bis vexori pro eadem 

causa, App. Ivii 
Non omnibtis qu» a majoribus con- 

Rtituta sunt ratio roddi potest, 

App. xiii 

Non vidontur qui errant consentire, 

App. xix. XX 
NoBcitur a sociif, App. xxviii 
Nova constitulio futuris formam 

imponcre debet, App. xviii 
Omnia prtesumuntur rite esse acta, 

App. ciii 

Omnia pncsumuntur contra spolia- 

torero, App. Ixvi 
Particular is sol utio pro nulla habetur, 

75, note d 
Poesesaio fratris facit aororem ease 

heredem, App. cxviii 
Poesession of tenant is that of his 

landlord, App. cxviii 
Privilegiatus teque privilejnatum jure 

suo non utitur, 1Z ) App. IviL 

Iviii 

Proteetatio iiacto vel juri contraria 

non valet, App. cvii 
Qui prior est tempore potior est jure, 

App. Iviii 
Qui tacet non utique &tetur sed 

tamen verum est eum non ne« 

gare, App. civ 
Qttidquid non agnoecit glossa nec 

agnoecit curia, App. viii 
Quilibet renuntiaro juri pro ae intro- 

ducto, App. li 
Quod ab initio non valet tractu tem- 

poria non convalescit, App. liiL 

dv 

Semper in obscuria quod minimum 
est aequimur. App. Ixvii 
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Maxims 

Si quid uoivenitati debetor ainguliB 

noQ debetur, Ac, App. Ixxii 
Sic utere tuo ut alieuum non Isedus, 

App. xxz. Ixxxv 
Species geiieri derogat, App. xxvi 
Taatum est ptiescriptum quaQtum 

posieMum, liU 
Ubi eiadem logia ratio ibi eodem dispo* 
sitio, App. xxviii 
May, construed miutt, App. xvii 
Meanings of words, 45^ ^ ; App. xxvii 
Measure of damages, App. xciv 
Mediate duties, App. ciii 
Member of a corporation distinct from 
Monte capti, llfl [it, App. Ixxii 

Merger, App. IvL See Confusion, 15^ 
[and Extinguishment, J& 
Mesne profits, how far an evicted pos- 
[sessor must account for, App.cxxiv 
who entitled to, before the 
[happening of a condition, App. Ixi 
Might, the correlative of absolute duties, 

[App. iii 

Mind, mere states of, 128 : App. bcxxiii 
unsoundness of, 118 ; App. Ixxix 
Minor©*, 117 
Minority, ike >I^jority 
Minors, App. Ixxviii. See Infanta 

corporations treated as, IPS 

eutitlod to interest, IM 

excused if ignorant of law, 25. 

possession by, 194. 197 
Missio in possessionem, App. xxxix 
Mi'itiike, 24, Ac. ; App. xix. &c. 
Mixed actions, 55^ 6Uj App. xlii 
modes, 9Z 
pleas, OS 
privilegia, 2S 
statues, App. zxv 
Mobilia, in 
Mode, ^ See Modus 
Mo<leramen inculpattc tutelne, &i 
Modification of rights, &c., 78 
Modus, M ; App. Ixvii 

mixtuB, 21 

qualificatus, 9^ 

simplex, \il 
Money charged on land, right to, when 
[barred, App. cxii. cxiii 

pud imdor a mistake, 25j App. 
Monopolies, '2ii [xx 
Monsters, 100; App. Ixviii 
Monstrum, IflD 
Mouth, Jil 

Mora, 90, &c. See Delay 
accipiendi, ^ 
ex persona, ^ 
ex re, M 
in re, M 
in rem, 
prtestandi, &0 



Mora, purgatur, M 
Bolvondi, ^ 
Moral character, I2i 

duties, 8, 9j App. vii 

recognised by canonists, 8 
Oermans,8 
Bomans.7.& 

Morbus, 118 

souticus, 118 
Mores majorum, 11 
Mortgage. See Pledge 

right to redeem, when barred, 
[App. cxiii 

Mortgagee may enforce all his reme- 
dies at ouco, App. xlviii 
MoBaioal law, how fiur binding, U 

forbids usury, 
Motire unimportant, App. xxx 
Moveable rights, lil 
things, Ua 

governed by what law, 
[88 

interdict to retain pos- 
[session of, App. cxxvi 
property in, draws 
[possession after it, App. cxz 

Moventia, Ltl 
Municipal regulations, Ifi 



Nams of corporation, App. Ixxiii 
Natural law, I et $tq. ; App. v 

produce, IA& 

I'vlationship, UiQ 
Nature, laws of. App. i 
Nauticum fccuus, 
Necessaries, App. Ixxix 
Necessitas, 1 

Necessity creating joint interests, 112 
N^ligence, 129 ; App. Ixxxiv 
consequences of, 
degrees of, IILl ; App. Ixxxiv. 
evidence of, 1^ 
gross, gives rise to mora, ^ 
See Gross Negligence 
in not avoiding a loss, 150; 

[App. Ixxxvi 
in not setting about a thing, 
[App. Ixxxvii 
in the exercise of a right, 
[App. xxx 
measure of, App. Ixxxv 
the foundation of the laws 
[of mistake, App. xx 
Nominate, App. Ixviii 
Non compotes mentis, 118 ; App. Ixxix 
Nonfeasance, App. Ixxxvii 
Non-obeervanoo of modus creates no 

[forfeiture, fiZ 
NoUoe, judidoL See Judges 

to charge a person with the con* 
[sequences of delay, ^ 
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cxli 



NoTols preferred to the other p«rtB of 
[the Corpus J uria, 3fi 



Oaths admissible to prove customs, Ifi 
effect of, 74 

in Koiuaa civil process, App. 

Object, App. ii [xxxviii 
of rights, 12S ; App. Ixxxii 
of transactions,! 3j}j App. Ixxxii 

Objective concurrence of actions, 62 

Obligatio, L 8^ ^ See Duties 

arismg afler litis contestatio, 

Obrogaro, 11} [App. xxxviii 

Occupation, App. cxx. cxxi 

Offences, 5& 

Offensive, acting on the, 53^ M 
Officium, 1 

Officers corporate, 109. 4c. 

Ope exceptionis, 30 

Option, 7L &C. 

gone when made, IS : App. Iv 
where tit ere is a penalty, 
with whom, 12^ App. It 

Ordained unwritten laws, 12 

Ostentum, ]M 

Ouster prevents acqxiisition of title by 
Outlays, 115 [enjoyment, 176 

allowanoes for, App. cxxiv 
made unasked, App. xciii 



Pakdcots, arrangement of, Hi 

give way to the Code, tec, 811 
Parental authority, position of law of, 3 
Parol evidence to explain uTitten docu- 
[ments, App. xxix 
Particular preferred to general, 12 ; 
Partnerahipfl, App. Ixx [App. xxvi 
power of a majority, App. xvii 
Patria potestas, App. Ixxx 
Patrimonium popiili, Li^ 

universitatis, IM 
Payment by or to one of neveral jointly 
finterested, 11 1,113, 114. 115; App. 
of interest, liii [Ixxv 
what is sufficient to prevent 
[time from running, App. cxv 
Pecunia trajectitia, LS6 
Penal actions, when they must be 
laws, &a [brought, lfi2 

Penalties, 5B 

action for statutable, when 
[barred, App. cxiii 

private, fiA 

several may be sued for at 
[once, 62 
effect of, 74^ App. liii. Iv 
do not confer a right of 
[option, App. Iv 
given bv statute when the 
[only remedy, App. xciv 



j Penalties in cases of usury, App. c 
Pending suits, effect of new laws on, 

[22 ; App. xvii 
Percentage, EngUsh, App. xcyiii 
I Roman, App. xcvi 

Performance, delay in, OOj App. Ixvi 
discharged, App. Ixiii. Ixvii 
double, App. liv 
of conditions, 

effect of, App. Ixi 
what amounts to, App. 

[Ixiii 

which are impossible, 
[App. Ixii. Ixiii 
of joint duties, &c., App. 

[Ixxv 

in a mode not rcquir.»ble, 
[App. liv 
tender of, effect of, M ; 

[App. Ixvii 
to or by one of several 
[jointly interested, 111 
1113, 114 ; App. Ixxvii 
time for, App. Ixvi 
must be requested to im- 
[pose liability for delay, 95^ fifi 
Pertinenti», LU 
Permissive laws, 20 ; App. xvii 
Person, See Status 

one with several rights, 4c., 
[103 ; App. Ixix. Ixx 
merger, where there is, 
[App. Ivi 

several with one right, 4c. IM 
inhuman, App. Ixviii 
of unsound mind, App. Ixxix 
liable for torts, App. xciv 
unborn, App. Ixviii 
to perform a condition, 8£ 
who cannot possess, 192 — 194 
Personfo illustres, IM 
Personal actions, App. xlv 

property, bound by what laws, 
[23, aa ; App. XXV 
rights, App. xlv 
statutes, App. xxv 
See In personam, App. xlv 
Personarum jus, App. iii. iv 
Persons jointly entitled suing each 
[other, App. Ixxvi. Ixxvii 
Petitorium, 211 

Pignoris capio, App. xxxiii. xxxiv. xl 
Pignus, holder of, is in posscasion, 1£Q 

Uen conferred by, 205, 206 
Pinkard on discount, 163 ; App. ci 
Plea, 6L. See Exceptio 
Pledge, righte of, if moveable, 141 
Plaintiff; sometimes decreed against, 67 
Pcrna conventionalis, 71 
Pollicitations, interest payable on, 
Popular actions, QQ 
Portentum, IM 



cxlti 



IXDEX. 



PoBsessio, 186. 187. l&B ; App. czix 

bonse fidei, 122 

civilis, 121 ; App. cxix 

civiliBsima, 

ficta, 189 

injusta, 1^ 

justa, m 

main; Gdei, lfc2 

mediato, IM. 

naturalU, Ifil ; App. cxix 

quasi, 202 

vacua, M£ 
PomeasioD, 18G, &c. 

general remarks on, App. cxt 
action in rem lies against 

[him who is in, 
advantageous where rights 
[are conflicting, 77i IS 
acquisition of, ll>4, &;c. ; 

[App. cxix. fic 
bona fide, App. cxix 
by an agent, App. 121 
consequences of, 203 
continuauce of, 1^ 
derived, lAiH 
proper, Ififl 
juridical, 

loss of, 199 : App. cxxii 
meanings of, App. cxvii 
nature of, 188 
necessary to prescription, 
[App. cix 
of surface, App. cxx 
prima facie evidence of 
[ownership, App. cxxiv 
rcmetiie8for. 206; App.oxxv 
rights of, App. cxvii. cxviiL 
[cxxiii 

summary restitution of, 
[210 ; App. cxxvi 
sufficient to support tres- 
[pass, App. cxxv 
or ejectment, App. cxxv 
transfer of, lilf ; App. cxxii 
Possessor. 188^ 189i 

boua fide, App. cxix 
corporis, 202 
juris, 202 

evicted must account for 
[mesne profits App. cxxiv 
how far allowed compensa- 
[tioD for improvements, 
[App. cxxiv 
onus proband! not on, 208 
Possessorium, 211 
Possessors, several, App. cxx 
Possessory remedies, 206. 4c ; App. 
Possibility of performance, 13 [cxxv 
Postponement, the effoet of conditions. 
Power of compulsion, ^ [79 ; App. lix 
Prrecepta juris, 9 

Prtedes litis et vindiciarum, App. xxxiv 



Prscdes litis et sacramenti, App. xxxiii 
Prtescriptio in the formula, 67j App. 

172 [xxxvii 

acquisitiva, 173 

constitutiva, 173 

conventionalis, 112 

definite, 173 

dormiens, 179 

cxtinctiva, 113, IM 

immemorialis, 112 

indefinita, 113 

judicialifl, 172 

legal is, 112 

loDglssimi temporis, 172 
testamentaria, 112 
translativa, 173 
Preamble to bo attended to, 51 
Precatory trusts, App. IxviL Ixviii 
Precedent, conditions, ISl ; Appi. lix 
Precedents, judicial, App. xii 
Prejudicia, App. xxxvii 
Preference to be given to conflicting 

[rights, n 

Prescription, 111 ; App. cvii. et teq. 

acquisition by, App. cviii 
acquisitive, 175 
definite, 11£ ; App. dx 
extinctive, 180 ; App. cxi 
immemorial. 1 73j App.cviii 
interruptions to, App. cx 
why in an appendix, S 
Presentation to living, right to, when 
Lbarred, App. cxU 
Preservation of rights, tec, 171 
Presumption arising from possession, 

[App. cxxiv 
to uphold a long posHcs- 
[sion, App. cxxiv 
as to ability to preserve 
[another's property, 134, 135 
as to coneeut, 1G3 

continuance, Ap. ov 
death, 101 
equality, 104. Ill 
formalities, 166,167 
intended consequeu- 

A'ces, App. dv 
death, liU ; 
[App. Ixix 
a modus, App. Ixvii 
regularity, App. ciii 
silence, App. cjv. 
things being nppur- 
[ tenant, 115. 
wrong doers, App. 

pxvi 

from lapse of time, App. 
Prima netas, 111 [cviii 
Principal things, Hi 
Private statutes, App. xxiii 
Priority attributed to simultaneous acta, 

[App. Ixv 
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Privilfigia, 27, ; App. xxii. xxiii 

ad iiutar, 2k 

•ffirmativA, 2H 

annexed to thingH, App. xxiii 

favorabilio, 27, 'ln 

inconsiatont, 71 

in poreonam, App. xxii 

in rem, App. xxii 

interpretation of, 45, 47^ 4g 
. • •■ mixta, 2S 

negativa, 2fi 

odioaa, 27^ 2ft 

personalia, 23 

realia, 2b^ »6. note e 

repeal of, Hi 

may be granted to more 
[tlmn one, 22 
Process, civil, position of law of, iH 

Roman, App. xxxii., &o. 
Pro di7i«o, App. xci 

indiviao, 104 ; App. xci 
Produce, 146. Sec Fructus 
civil, 147 
natural, 115 
no interest on, lii5 
Profit* from breach of trust, App. xcii 
Promise, mere, App. vii 
Promulgation of laws, 21 
Proof of customs, ITj App. xvi 
eventH, 167 

life and death, 101; App. Ixix 
negligence, 12^ 
promulgation of laws, 21 
Protestation, Hi ; App. cvii 

does not prevent the ac- 
quiaition of a right by long enjoy> 
[ment, 176 ; App. cxt 

Puberes, Ul 
Pubertaa plena, US 

minus plena, 118 
Pubertati proximi, 118 
Publication of a law to be proved, 21 
Public statute may be particular, App. 
things, IM. [xxvi 
how protected, 188; App. 
Pupillaris n?tns. HI [xc 
PunmhmeiitK, 

Purchaser to pay interest, 155 

QaALiTiCATiONS. See Modus 
Quanti res eat, 148 : App. 
Quasi posseasio, 2112 

traditio, 196| 203 
Queen, bound by laws, App. xviii 
Qui tarn. See Popular 

RATiHABmoN, 71, 169, l&Tj App. cv. cvi 
Readiness to perform cures delay, &i 
Real actions, App. xlv 

property, governed by law of place 
[where situate, 38j App. xxv 



Real rights, App. xlv 

statutes, App. xxv 

See In rem, App. xliv 
Reasonable care, App. Ixxxvi 
RoMon of Law, 42 

cessation of, App. xi 

Reoht, App. ii 

objectively, App. ii 
subjectively. App. iii 
Reciprocal, App. xxLx 
Reckoning of time, 87^ &0. ; App. Ixiv 
Recovery of money 

paid in ignorancc,25 ; App. xx. xxi 
illegally, Zii ; App. liii 
Redress, self, 53^ ^ 
References to Corpus Joris, App. viii 
Ileferre, App. xxxviii 
lielatiou bock of performance of con* 
[ditions, App. Ixi 
Relationship, 112 ; App. Ixxx 
bUatoroi, m 
by blood, 120. 

marriage, 122 
collateral, 121 
degrees of, 120 ; how com- 
fputod, 122; App. Ixxxi 
direct, 121 
unilateral, 121 
Relative duties, App. iii 
Release, App. li 

by delay, OS 

of obligation to pay interest, 

[163 

of one of several jointly inte- 
[reated, 118, 115; App. Ixxv 
Remedies, 51i 

active only barred, 170, IS • 
[App. cxii. cxv. cxxv 
by and against heirs. App 

[xlix 

by and against executors, 
[App. xlix 
concurrence of, App. xlvii 
criminal, not barred by lapse 
[of time, App. cxiv 
extrajudicial, 52 
judicial, See Actions 
governed by the lex fori, 
[App. xxv. xxvi 
legal and equitable, App. 

[xlviii. Iviil 
plaintiff can pursue which 
[he likes, App. xlviii 
possessoiy, 2M 

English, App. cxxT 
statutory, App. xciv 
Remedium spolii, 21i} 
RemisHio, 207 

Remote, damage must not be, App. xcv 
Rent, right to, when barred, App. cxii 
Renunciation, 69 ; App. I 
Repeal of laws, 89^ &c. ; App. xxvi 
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Repeal of, particular by general laws, iO 
Replicatio, 68j App. xxxvii 

Repncsentatio, 

Roproeeutativea, actions by and against, 

[63 ; App. xlix 
liable eHor litis con- 
testatio, App. xxzviii 
iablo for the de- 
[cease i's negligence, 135 
poeaession by, IM. 
Rot, 136: App. Ixxxriii 
acceflsioncs, lli 
oommunea, App. xo 
conncxa>, 11^ 
corporalcs, 
dividuee, LL3 
divini juris, 137 
eccloaiaiiticro, 137 
extra comuiercium, 186 
fungibiloa, 112 
immobiles, 14Q 
in commcrcio, 13il 
incorporales, Ij^y 
individua>, 112 
iudicata>, 13 
litigiosa}, App. xxxriii 
mens facultatis, IMt 
mobiles, li£) 
nuUius, App. Ixxxix 
pcrtinentito, Hi 
principales, Hi 
poblicffi, lis 

interdicts to protect, 12& 
religiostP, 121 
Bacrae, 13L 12fl 
aancta;, 137. 123 
aing^lares, 142 
uuiversal«R, 112 
tiniveniitatis, 137. 13fl 
Readnding contract if not performed 
[in time, 92j App. Ixvi 
Keacripta, 32^ ; App. xxiv 
au iuatantiam, 21 
cx arbitrio, 2i 
llcepcctua poroutelo;, 121 
Itostitution of possession, 208. 210^ tic. 
Uvstoration of rights, &o., 1&& 
Hestniiut on alienation, App. li 
Itcstrictivo interpretation, 45 — 47 
IteUiln, right to, App, cxxv 
Retroaiiectivo laws, 21^ 22j App. xriii 
ileturu of thing ou uon-perfurmauce 

[of modua, &Z 
Iteronue laws of other countries not 
[noticed, App. xxvi 
penalties to increase, cSect of, 
Revival of rights, &c., TO^iM [App. liii 
Reviviscontia, 185 

Revocation of marriage settlements, 
Right, a, 1 [App. Ixix 

Rights, 



Rigbta acquired by prMcription, App. 
alienation of, App. li IcvUi 
alternative, 71^ &c ; App. tiv 
collision of, 
concurrence of, 2fi 
conflict of, App. Ivii 
confusion of^ 1^ 
continuance of, App. cr 
elder preferred, U 
enforceable actively though not 
[passively, App. cv 
enforcing oneself, App. xxxii 
equitable, not ignored at law, 
[App. Iviii 

exercise of, App. xxx 

when there ia a collision, 71 
ex lego, 

extinction of, App. Ivi. cv 

by lapse of time, 
immediate, 165 i-^PP' 
immoveable, 141 
in personam, ^ ; App. xli 
in rem, !il ; App. xli 
in soUdum, 111. &c ; App. Ixxiv 
joint, App. Ixxiv 
mediate, 1^ 
modiflcations of, Z2 
moveable, 111 

no necessity of exercising, 08 
null, &c., HQ 
object of, 128 ; App. Ixxxii 
of both sexes equal, llil 
of possession, App. cxvii. cxviii 
of a lower nature merged in 
[those of a higher, Apji. Ivi 
one person with several, 
one in several i>er6ons, IM 
personal, App. xlv 
preservation of, 171 
real, App. xlv 
renouncing, App. 1 
restoration of, LS5 
to litigate, App. lii 
when vested though future, B& 
Risk borne by him to whom delay 
[is imputable, 91^ &2 
Roman civil process, App. xxxii. &c. 
Roman law, affinity by, 123 

as to binding Emperor, 23 
effect of oaths on duties, 71 
extent of heir's liability, S5 
how far binding, 22 
importance of, 3 
relationship by, App. Ixxx 
system of laws, App. iv 
Rusticitas, an excuse for ignorance, 



SAORAMETTriTV, App. XXxiU 

Sacred things, liil 

Sanctiones pragmatica;, 82_[ App. xxiv 



L Kj ^ _ y Google 



UTDEX. cxlr 



Satisdatio pro pncde litis, Aa, App. 
Secunda tctas, 117 [xxiv 
Security, giving, in actions, App. zxzv 
Self-defence, 64j App. zxxi. cxziii 

redress, [^i 
Scnectus, IIS 
Seutentia legts, IB 

Servants, acquisition of poMession by, 
Set-off, m [ill ; App, cxxi 

barred by lapse ot time, App. cxii 

gain against I06B, IM 

of interest paid, 131 

where Beveral oi'O jointly entitled. 
Sex. m [113; App. Ixxrii 

Ship, employment of, App. Izx 

possessor of, possesses what is in 
Significatio, 44j, 15 [it, App. cxxi 

Silence, presumption from, App. dv 
Simple things, 142 
Simultaneous acts, App. IxT 
Skill when possessed must be employed, 

[App. IxxxTii 
Blaves, acquisition of possession by, 

[127 

fugitive, still in the poRsession 
[of their masters, iiiii 
Slight negligence, who answerable for, 

[App. Ixxxvii 
Soldiers excused if ignorant of law, 'Ih 
Solidarity, 111^ ic 

passive, lli 
Sors, App. xcvi 

Sovereign bound by laws, 28 ; App. 
S{>ado, US. [xviii 
Special laws, 21 

Si)ecinltie8, actions on, when barred, 
Spiritual relationship, 120 [App. cxiii 
S{K>n8io pnojudicialis, App. xxxv 
Status, ^ IIQ 

civil, 09, 102 

civiUtis, 1112 

fomiliic, 1JQ2 

libertatis, 1112 

mutatio, 1X12 

natural, 

position of law of, 2 
protected by an action in rem, ^ 
Statuta conventionalia, Ifi 
lognlia, in 

personalia, SI ; App. xxiv 
mixta, 21 ; App. xxiv 
rcalia, 37j App. xxiv 
Statutes. See Law. 

acts contrary to, App. liii 
become obsolete, App. xv. xvi 
formalities directed by, App. 

[liu 

from what time they bind, 
[App. xvii 

particular, though public, 
[App. XX vi 

penalties inflicted by, App. liii 



Statutes, repeal of, App. xxvi 
Statutes of LiuitotiuD, &2 ; App. cxii 
must b« specially pleaded, 
[App. cvii 

do not apply to breaches of 
[trusty App. cxiii 
do not bar lien, App. cxxvi 
when time doee not run, I79y 
[&c. ; App. CXI 
when time begins to run, 
[App. cxiii 
when time ceases to run, App. 
Stealth, poases-sion lo.st by, 2<iii [cxi? 
Strangers. See Third Persons 
Stricti juris actio, App xlUi 
Strict interpretation, 45 — 47 
Stultifying oneself, App. Ixxix 
Subject, App. ii 

Subjective ooncoirrence of actions, fil 

Subrogore, 32 

Subscriptiones, 32j App. xxiv 
Subsequent assent, App. cv 

conditions, 79j App. lix 
Succossion governed by lex domicilii, 

[App. XXV 
Successors, corporate, App. Ixxi 
Sunday, App. Ixv 
Summariissimum, 211 
Summarium, 211 

Summary possessory remedies, 189, 
[206 et »tq. ; App. cxxvi 
Survivorship of joint rights, &c., App. 

Symbolical delivery, App. cxxii [Ixxv 
SvuiUlagmatic, App. xxix 
Syndici, 109 

System, Roman, i ; App. ir 

Thibaut's, 8 ; App. iiL it 



Tacit will, Iflfl 
Tiixatio, App. xxxvi 
Tcclinical words, App. xxviii 
Tempus continuum, Bfi 
utile, m. 

T>-nant cannot dispute landlord's title, 
Tender, 95, 9fi [App. cxviii 

and refusal, App. Ixvii 
Testament, the, 10^ U ; App. vii 
Thibaut's system, a_: App. iii iv 
Things, 99^ ; App. Ixxxviii 

common, App. xo 

divittible, App. xci 

indivisible, App. xci 

not subject to prescription, 178 

privileges annexed to, App. 

[xxiii 

which cannot be possessed, Ifi2 

See Ilea 
Third persons not bound by 
bye-laws, App. Ixxii 
conventional laws, 18^ lH 
evidence of custom, Ifi 
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Third rescripts, Zl 
Time, App. Ixlv 

computation of, 87i App. Ixiv 
for performance, 84, 86, fill ; 

[App. Ixv. Ixvi 
from which intereet is payable, 
[App. xcviii 
from which lawa bind, 21 ; App. 

[xviii 

in which actions are barred, 181. 

[182; App. cxii 
lapee of, necessary to validity of 
[custom, 12. 
limitations of (dies), iSt 
of prescription, App. cix 
of the essence of the contract, 
[App. Ixvi. 

once running does not Btop,*App. 
r [cxiv 
when a bar to a defence, App. cxt 
when it does not run, 179, 181 ; 

[App. cxi 

within which actions must be 
[brought, App. cxii 
Tithes not acquired by prescription, 118 
Torts, aggravated, App. xciv. xcv 
by corporations, App. Lxxii 
by drunkards, App. xciv 
by minors, App. xciv 
by persons of unsound mind, 
[App. Ixxix. xciv 
by several, creates a joint lia- 
[bility, 112 ; App. Ixxvi 
• — feasors, no contribution be- 
[tween, App. Ixxviii 
give rise to claim for damages, 

[App. xciv 

mistake does not excuse, App. 
Totality. See Universitas [xxii 
Traditio, 1^ 

ficta, IM 
longa manu, IflS 
quasi, 203 
symbolica, 198 
Transactions, 128 

by what law governed, 
[37 ; App. XXV 
consequences of intended, 
formal, llii [App. civ 
informal, IM 
in evasion of laws, App. 

[xxxi 

malicious, App. xxx 
objects of, lliii ; App. 
void, App. lii [Ixxxii 
in port only, 71^ 167: 
[App. liii 
voidable, App. cvi 
Transfer of possession, liii 

rights, kc, App. li 
See Alienation 



Translatio, * ' ' 

Traps, catching in, 
Treble damages, App. xciv 
Trespass lies for every disturbance of 
[possoiision, App. cxxv 
Tribunals, decisions of, lA ; App. zii 
Triplicatio, App. xxxvii 
Triticaria, 152 

Trusts, actions for breach of, not barred 
[by time, App. cxiii 
interest payable for breach of, 
[154 ; App. xcviii. xcix. c 
.' * " precatory, App. IxviL Ixviii 

profits made by breach of, 
[App. xcii 

Trustee, interest payable oy, App. 

[xcviiL xcix. c 
may be sued at any time, 
[App. cxiii 
must account for profits, App. 

[xcii 

payment to one of several, 
[App. IzzT 

Tuitione prrotoria, 



Ulpiait's division of jus, App. v 
Ultra alterum tantum, ILSL 
UnconRtitutional lawa, App. vii. &c. 
Unilateral, App. xxviii 

instruments, interpretation 
relationship, 121 [of, 51 
Univcrsitas. 1 05. 142 ; App. xc 
facti, 142 ; App. xo 
hominis, 142 ; App. xc 
jnris, 142 ; App. xc 
ordiuata, 102 
Unlawful conditions, App. Ixii 
Unpermitted acts, 128, 12fl 
Unsound mind, 118 ; App. Ixxix 
Unwritten law, 10, 13 
Usual interpretation, i2 
Uaucapio libertatis, 113 
Usurpatio, 176 
Usuraj, 1^2. See Interest 
conventionales, 153 
illicitse, 1^ 
legates, 155, 156 
legitima?, lili 
mordentes, IM 
punitoria?, ILA 
Usury. See Interest 
effect of, 161 

allowing discount, App. cii 
abolished, App. xcviii 
consequences of, App. c 
what constituteJ, App. xcix 

Uterini, 121 

Utile tempus, 8ifi 

Utilis actio, App. xliii 

Utrumque, App. cxxii 
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Vacatio, c'ix 
Value, 147i note ♦ 

increased by delay, 03 

dimiuisbed by delay, 
Venter, IM 

Vested, when a future right is, 8fi 
Vesting, a modua does not affect, App. 

[Ixvii 

conditions postpone, App. Ix 
Vindex, App. xxxiv 
Vindicatio, App, xxxiii 
Vindicationea, 65 
Vindicias dicore, App. xxxiv 
Vindicta, App. xxxiii 
Vindictive damages, App. xciv. xcv 
Vitium, lia 

Void, act not confirmed, App. cvi 
and voidable, App. cvi 
impossible conditions not, App. 

(Ixii 

in port only, 71^ 131 ; App. liii 
laws, App. vii 
transactions, App. lii 
when an instrument is, 51 
Voidable, Hfl ; App. cvi 

Waters common to all, 133 
Ways common to all, 123 
Whole, See Universitas 
blood, m 



Will creating joint interests, 112 
evidence of, App. civ 
kinds of, 167^ IM 
WLshes obligatory, App. Ixvii. Ixviii 
Witnesses to prove customs, 18 

in cases of prescription, 174 
Women elcused if ignorant of law, 2^ 
Words, general, 50i App. xxvii 
Works, meanings of, 44, 45^ fill 
technical, App. zxviii 
parol evidence to explun, App. 

[xxix 

to have ordinary meaning, 45j 
[App. xxvii ; exceptions, 48j fifi 
Wrongs, aggravated, App. xciv. xcv 
Wrong-doer, a person in delay is, App. 

[Ixvi 

no duty to take care of, 
[App. Ixxxvi 
not entitled to contribu- 
[tion, App. Ixxviii 
not screened by fact that 
[what he did was void, App. liii 
Wrong-doers, several, App. Ixxvi 
Wrong gives rise to claim for damages, 
[App. xciv. See Tort 
Written law, IIL See Laws 



Ykar, Ixxxvii 
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